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Court of Appeals of the District of Columbia 


No. 5757. 

Symons Broadcasting Company, Appellant, 


vs. 


Federal Radio Commission, Radio Service Corporation, 

Intervener. 


1 In the Court of Appeals of the District of Columbia. 

No. 5757. 

Symons Broadcasting Company 

vs. 

Federal Radio Commission. 

Notice of Appeal and Statement of the Reasons Therefor 


corporation 
the State of 


The Symons Broadcasting Company, a 
existing under and by virtue of the laws of 
Washington, and operating radio station KFfjY, notes this, 
its appeal from a decision or order of the federal Radio 
Commission made on July 11, 1932, and communicated to 
the said Symons Broadcasting Company byj letter dated 
July 12, 1932, which said decision or order n}ade final and 
effective a modification of the broadcasting license of Radio 
Service Corporation of Pocatello, Idaho (operating Sta¬ 
tion KSEI), for a change in frequency from 900 kc. to 
890 kc. 

Appellant is aggrieved and its interests ^ire adversely 
affected by said decision or order and the Isaid decision 
or order is contrary to the public interest, convenience and 
necessity for the following reasons: 

Prior to April 4, 1932, Station KFPY was operating on 
an assigned regional frequency of 1340 kc. with a power 
of 1000 watts, and Station KSEI was operating on an as¬ 
signed regional frequency of 900 kc. with- a power of 250 
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watts (500 watts LS), both of said licenses having been 
previously granted by the Federal Radio Commission. 

On April 4, 1932, Station KSEI applied for a con- 

2 struction permit requesting a change from 900 ke. 
250 watts (500 watts LS) to 890 kc. (File 5-MP- 

B-326). 

On April 6, 1932, Station KFPY applied for a modifica¬ 
tion of its license to operate on 1260 kc. instead of 1340 
kc. (File 5-ML-B-986). 

Prior to May 5, 1932, the frequency of 890 kc. was desig¬ 
nated as a regional frequency—Canadian shared (Para¬ 
graphs 123 and 124 of the Rules and Regulations of the 
Federal Radio Commission). 

Prior to May 5,1932, Station KFPY was unable to apply 
for this frequency because it was located within 250 miles 
from the boundary (Paragraph 123). 

On or about May 5, 1932, an agreement so-called was 
reached between Canada and the United States of Amer¬ 
ica, under the terms and provisions of which the frequency 
of 890 kc. was relinquished by Canada as a Canadian- 
shared frequency, and was thereby made available as a 
regional frequency for use by broadcasting stations in the 
United States of America. 

Thereafter and on or about May 25, 1932, Station KSEI 
filed an application for a modification of its license to op¬ 
erate on 890 kc. instead of 900 kc. (File 5-ML-B-1018), and 
on the same date it amended its theretofore existing appli¬ 
cation for construction permit so as to specify the same 
request (File 5-MP-B-326). 

Thereafter, by virtue of the so-called Canadian agree¬ 
ment, referred to above, and on June 6, 1932, Station 
KFPY likewise filed an application for a modification of 
its license to operate on 890 kc. instead of 1340 kc. (File 
5-ML-B-1022). 

This application was filed by filing same in duplicate at 
the office of the supervisor of radio in the seventh district 
as provided in the rules and regulations of the Fed- 

3 eral Radio Commission (Paragraphs 2 and 30). 

On June 10, 1932, notwithstanding the pendency 
of the application of Station KFPY for permission to 
operate on 890 kc., the Commission granted the application 
of Station KSEI for a construction permit requesting a 
change from 900 kc. to 250 watts (500 watts LS) to 890 kc. 
(File 5-MP-B-326). 
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On June 18,1932, Stations KSEI, KFPY, KGIR, (Butte, 
Montana) and KGKX (Sandpoint, Idaho) sent the follow¬ 
ing telegram to the Honorable Harold A. Lafount, Federal 
Radio Commission, Washington, D. C.: 

“KGIR has filed application with your commission for 
thirteen forty kilocycles. KFPY has filed Application for 
eight ninety kilocycles. KSEI regards eigl|t ninety kilo¬ 
cycles of great value to Idaho and will protect unless given 
a compensating power increase to five hundred watts night 
and one thousand watts day on five eigHty kilocycles. 
KSEI will apply for facilities of KGKX and to this appli¬ 
cation for KGKX facilities there will be no opposition if 
the three above changes of frequency and increased power 
to KSEI are allowed simultaneously. We understand 
KMJ has had hearing on application for five hundred watts 
and five eighty kilocycles. All parties are present and join 
in this telegram except KMJ and are agreeable to and re¬ 
quest that the above applications be granted Simultaneously 
providing KMJ application can be disposed of at the same 
time. All parties represent and agree thai; to allow the 
applications as above indicated would be in i:he interest of 
public convenience interest and necessity iji Washington 
Idaho Montana and California. Please present this mat¬ 
ter to the Commission Monday morning. We are waiting 
here at Pocatello for your reply Monday. It is the desire 
of all parties to avoid the expense of contest and hearing 
before your Commission With that in \dew we have 
worked out a plan as herein indicated and hope that in the 
absence of protest from third parties the Commission can 
see its way clear to grant it. We of course will file such 
papers as the Commission may require in carrying out 
this plan and would appreciate your advicq and instruc¬ 
tions in such matters. Please wire objectiohs to above if 
any. 

KSEI, 

By S. M. SOULE. 

KFPY, 

ByT. W. SYMONS, Jr. 
KGIR, 

By E. B. CR^NEY. 

KGKX, 

ByT. W. SYMONS, Jr.” 
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4 On June 24, 1932, notwithstanding the pendency 
of the application of Station KFPY for permission 

to operate on 890 kc. and notwithstanding the request con¬ 
tained in the above telegram the Commission granted the 
application of Station KSEI for a modification of its li¬ 
cense to operate on 890 kc. instead of 900 kc. (File 5-ML- 
B-1018). 

The grants of authority to Station KSEI on June 10, 
1932 and June 24, 1932 were made without notice to ap¬ 
pellant and without any opportunity for it to be heard. 

Pursuant to the Rules and Regulation of the Commis¬ 
sion, as embodied in Paragraph 44 thereof, the said grant 
of authority to Station KSEI on June 10, 1932 and June 
24, 1932, referred to above, was a conditional grant, sub¬ 
ject to suspension and reconsideration as in said Rules and 
Regulations provided, upon the protest of any person, firm 
or corporation aggrieved or w’hose interests are adversely 
affected by such grant (Paragraph 45). 

Pursuant to such regulation appellant on June 27, 1932 
and June 28, 1932, filed with the Commission a protest and 
supplementary protest, copies of which are attached hereto 
as Exhibits A and B respectively, and made a part of this 
Notice of Appeal and Statement of the Reasons Therefor. 

In said protests appellant requested that the applica¬ 
tions of itself and of Station KSEI for permission to 
broadcast on the frequency of 890 kc. be given a hearing- 
before the Commission. Appellant also set forth in said 
protests a statement of its interest in the matter and a 
statement of the facts which it expected to prove upon the 
said hearing, including a statement that it would be for the 
public interest, convenience and necessity for its applica¬ 
tion to be granted, as, and in the manner, provided in Para¬ 
graph 45 of the Rules and Regulations of the Commission. 
Appellant in said protests also requested that its 

5 prior application for permission to operate on 1260 
kc. instead of 1340 kc. be removed and withdrawn 

pending final disposition of appellant’s application for 
permission to operate on 890 kc., so that there would be no 
question of appellant having pending before the Commis¬ 
sion any application for alternative or conflicting facilities 
or any application undecided by the said Commission 
(Paragraphs 5 and 49). 
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Appellant, by said protests, showed the Commission that 
its interests were aggrieved and adversely Effected by the 
conditional grants to Station KSEI, in thaj the granting 
of the same by necessary effect was a denial pf the applica¬ 
tion of appellant without notice and hearing and rendered 
ineffective and futile any hearing which might thereafter 
be conducted upon said application of appellant. 

On June 28, 1932, KGIR, Inc., operating radio station 
KGIR in Butte, Montana, fil3d with the Commission an 
application to amend a prior application fot a change in 
frequency from 1360 to 1340 kc. contingent u£>on the grant¬ 
ing of station KFPY’s application for 126(f) kc. so as to 
request a change in frequency from 1360 toj 1340 kc. con¬ 
tingent upon the granting of Station KFPY’s subsequent 
application for 890 kc. A copy of this application is at¬ 
tached hereto as Exhibit C and made a part of this Notice 
of Appeal and Statement of the Reasons Thprefor. 

Notwithstanding all of such protests, requests and ap¬ 
plications and notwithstanding that under its Rules and 
Regulations and under Section 11 of the Ra^io Act of 1927 
as Amended (U. S. Code, 1931 Supplement, Title 47, Sec¬ 
tion 91), the Commission was without power to deny the 
same and was required to hold a hearing thereon, the 
Commission, nevertheless, on July 11, 193£, entered its 
order purporting to deny said protests and on said 
6 date made permanent and effective ";he authoriza¬ 
tion and grant herein complained of to the Radio 
Service Corporation. 

Appellant was notified of the said action oi the Commis¬ 
sion bv letter dated July 12, 1932, and which said letter 
read as follows: 

Jiily 12, 1932. 

“Symons Broadcasting Company, 

Radio Station KFPY, 

Symons Building, Howard & Sprague Sts., 
Spokane, Wash. 

Gentlemen : 

You are advised that the Commission aft^r careful con¬ 
sideration, denied on July 11 your protest (and supple¬ 
mentary protest) to the Commission’s action in granting 
to Station KSEI authority to broadcast on the frequency 
of 890 kilocycles. 
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The Commission’s action on June 10 granting Station 
KSEI modification of its construction permit, and its ac¬ 
tion on June 24 granting that station a modification of its 
license, authorizing change of frequency from 900 to 890 
kilocycles, remain unchanged. 

Yours very truly, 

JAMES W. BALDWIN, 

Secretary.” 

Pocatello, Idaho, the location of Station KSEI, owned 
and operated by the Radio Service Corporation, is sepa¬ 
rated from Spokane, Washington, the location of appel¬ 
lant’s station, by a distance of 430 miles. Appellant’s sta¬ 
tion is operated at a power of 1000 watts, and Station 
KSEI at the present time operates at a power of 250 watts 
(500 LS). The recommended separation for the preven¬ 
tion of intolerable interference observed by the Commis¬ 
sion between stations of such power is 1050 miles. Appel¬ 
lant’s application cannot be granted should the decision 
herein complained of remain effective without intolerable 
interference to the service of appellant and the destruc¬ 
tion of its service area. 

7 The granting of the application of appellant is re¬ 

quired by public interest, convenience and necessity 
for the reasons set forth in the copies of the protests an¬ 
nexed hereto (Exhibits A and B). 

The denial of the application of Radio Service Corpora¬ 
tion is required by public interest, convenience and neces¬ 
sity likewise for the reasons set forth in the copies of the 
protests annexed hereto (Exhibits A and B). 

The action of the Commission herein complained of is: 

(1) Arbitrary and capricious and erroneous in law and 
contrary to law in that it was taken without notice to ap¬ 
pellant or any opportunity to appellant to be heard, and 
without any showing or evidence whatsoever, but merely 
on ex parte representations of Radio Service Corporation; 

(2) Erroneous in law and contrary to law in that it was 
beyond its statutory power and in that it constituted a 
violation and a disregard of an express duty delegated to 
and conferred upon the Commission by Congress through 
and by virtue of the Radio Act of 1927 and more par¬ 
ticularly by Section 11 thereof, (U. S. Code 1931 Supple¬ 
ment, Title 47, Section 91); 
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(3) Arbitrary and capricious and erroneous in law and 
contrary to law in that it failed to conform, alid did not con¬ 
form, with the Rules and Regulations adopted and pro¬ 
mulgated by the Commission to carry and put into effect 
the terms and provisions of the Radio Act of 1927. If ap¬ 
pellant’s construction of the said Rules ai}d Regulations 
of the Commission is erroneous, and if any interpretation 
of the said Rules and Regulations, literal or otherwise, 
permits action by the Commission such as thj> action herein 
complained of, then such Rules and Regulations consti¬ 
tute an unlawful and illegal exercise of tb(e powers and 
duties delegated to and conferred upon the Commission 
under the aforesaid Radio Act of 1927; 

8 (4) Erroneous in law and contrary to law and to 
the Constitution of the United States and to the 

Fifth Amendment thereof, and contrary to the power which 
the Commission could constitutionally exercise, in that it is 
within the said Constitution’s condemnation of the arbi¬ 
trary exercise of power and is a denial of due process of 
law and the equal protection of the law; 

(5) Contrary to the public interest, convenience and 
necessity, for all of the reasons hereinbefore stated. 

Wherefore appellant prays that the Coujrt reverse the 
decision or order of the Commission and direct the Com¬ 
mission not to authorize such changes without first accord¬ 
ing appellant notice and opportunity to be heard, and ex¬ 
cept as a result of a hearing upon issues clearly defined. 

SYMONS BROADCASTING bOMPANY, 
By NOEL S. SYMONS, 

NOEL S. SYMONS, 

Its Attorney . 

1815 Liberty Bank Building, Buffalo, New York. 

9 Exhibit A. 

Federal Radio Commission. Received Jun. 27, 1932. 
James W. Baldwin, Secretary, by L. L. H. 

Protest. 

To the Federal Radio Commission, 

Washington, D. C.: 

The undersigned, the Symons Broadcasting Company, 
respectfully protests the action of the Federal Radio Com- 
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mission in granting- radio station KSEI authority to broad¬ 
cast on the frequency of 890 kilocycles. 

The protestant’s interest in this matter is as follows: 
That at the time of granting this authority to radio station 
KSEI, the protestant had executed and forwarded thru the 
prescribed channels an application for the modification of 
the radio broadcasting station license of KFPY, requesting 
that the Federal Radio Commission grant authority to sta¬ 
tion KFP’Y to broadcast on the frequency of 890 kilocycles. 

The protestant therefor- requests that, in accordance 
with the rules of the Federal Radio Commission, the appli¬ 
cations of stations KSEI and KFPY to broadcast upon the 
above frequency be given a hearing before the Commis¬ 
sion. 

The protestant expects to prove the following facts at 
such hearing: 

That the public interest, convenience and necessity 
would be better served bv granting the application of sta¬ 
tion KFPY. 

That the frequency of 890 kilocycles is a frequency avail¬ 
able for the use of a 1000 watt regional station such as 
KFPY, and that it would be a waste of such valuable 
facility to grant its use to a 250 watt station. 

That KFPY is the oldest station in Spokane, and that it 
has been operated under the same management and in the 
public interest for nearly ten years, and that KFPY is the 
favorite station of listeners in Spokane. That KFPY could 
give better service to the listeners in the Spokane territory 
by broadcasting upon the frequency of 890 kilocycles, than 
it can upon its present assigned frequency. 

That KFPY, uses Western Electric Equipment through¬ 
out. That KSEI transmitting equipment wajs not in com¬ 
pliance with the requirements of the Commission in 1931 
and that the station was notified that if the equipment was 
not changed a renewal of license would not be granted. 
That KSEI still uses composite transmitting equipment 
and that this equipment does not comply with the require¬ 
ments of the Commission. 

That KFPY is located in a city and suburban population 
of about 150,000. That this city, Spokane, is also the 
wholesale trade center for a population of about 750,000, 
that it is the only large city in this territory, and that this 
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territory now does not receive adequate radio! broadcasting 
service. 

10 That KSEI is located in a town of abcjut 16,000, and 
that this town, Pocatello, is in the wholesale trade area 
of Salt Lake City. That the retail trade area of Pocatello 
is small, and that this area is covered by stations in Salt 
Lake City, Twin Falls and Idaho Falls as well as by KSEI. 

That Spokane is a cultural and musical Renter with a 
variety of musical organizations, teachers, and orchestras 
available for broadcasting. That KFPY furnishes for its 
listeners an outstanding program service, including KFPY 
programs, Columbia Broadcasting System programs, Don 
Lee broadcasting System programs, and also maintains a 
broadcasting circuit and releases programs originating in 
Coeur d’Alene, Idaho. 

That Pocatello has very little available talent, and that 
KSEI broadcasts mostly phonograph records and other 
mechanical reproductions, and has no facilities for broad¬ 
casting programs originating at other places, except thru 
such mechanical reproductions. That KSEI does not com¬ 
ply with the requirements of the Federal R^dio Commis¬ 
sion by announcing each phonograph record as such. 

That under the present recent agreement with Canada, 
three 1000 w r att regional frequencies were released to the 
United States, that only one of these, that of 890 kilocycles, 
could be used by KFPY under the recommended mileage 
separation from existing stations, that two of these fre¬ 
quencies, both 890 kilocycles and 580 kilocvdles, could be 
used by KSEI under the recommended separation. 

That listeners in the Boise territory would J-eeeive better 
service from station KIDO if KFPY were mo\ied from 1340 
to 890, also that listeners in the Idaho Falls territory would 
receive better service from station KID if KFPY were 
changed in frequency. 

That Montana listeners v 7 ould be benefiUefl, because it 
would release the 1340 kilocycle channel for use by station 
KGIR which has applied for that frequency and KGTR 
w^ould give better service upon 1340 than upoiji 1360, by in¬ 
creasing the mileage separation between stations upon the 
same channel. That listeners in California \^ould also be 
benefited by the move of KFPC and KGIR, because KGIR 
would no longer be upon the same frequency wfth KGER in 
Long Beach. 
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That any interference between KSEI and KHJ could be 
eliminated, without placing KSEI upon 890. 

That KSEI agrees that it is in the public interest for 
KFPY to be granted 890 kilocycles. 

Respectfully submitted, 

SYMONS BROADCASTING COMPANY, 
By T. W. SYMONS, Jr., 

President. 


11 State of Montana, 

County of Silver Bow, ss: 

Butte, Mont., June 16th, 1932. 

Before me a notary public in and for the State of Mon¬ 
tana, personally appeared T. W. Symons, Jr., known to 
me to be the same person who signed the above protest, and 
upon being duly sworn according to law, did depose and 
say that the facts therein stated are true to his information 
and knowledge. 

T. W. SYMONS, Jr. 

[seal.] leo McMullen, 

Notary Public for the State of 
Montana , Residing at Butte , Montana. 

My commission expires March 12, 1934. 

12 Exhibit B. 

Federal Radio Commission. Received Jun. 28, 1932. 
James W. Baldwin, Secretary, by L. L. H. 

Supplementary Protest. 

To the Federal Radio Commission, 

Washington, D. C.: 

The undersigned, the Symons Broadcasting Company, 
respectfully files the following protest explanatory of and 
supplementary to the protest dated June 16, 1932 and filed 
with the Commission on June 27, 1932, protesting the ac¬ 
tion of the Commission in granting radio station KSEI au¬ 
thority to broadcast on the frequency of 890 kilocycles. 

The history of this matter is as follows: 

On April 6, 1932 Station KFPY filed an application for 
permission to broadcast on the frequency of 1260 kilocycles 
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instead of its its present assigned frequency of 1340 kilo¬ 
cycles. (File 5-ML-B-986.) This was protested by Station 
KOL, Seattle and was then set down on the hearing docket. 

Subsequent to this your protestant was advised of the 
relinquishment by the Canadian government of the fre¬ 
quency of 890 kilocycles, and as soon as protestant rea¬ 
sonably could it applied for this frequency (File 5-ML-B- 
1022). This application was dated June 6, 1^32. 

In the meantime station KSEI, had also applied for this 
same frequency by applying for a construction permit on 
April 4, 1932 (File 5-MP-B-326) and applying for a change 
of frequency from 900 to 890 kilocycles on May 25, 1932. 

The application for the construction permit was granted 
on June 10, 1932 and the application for the change in fre¬ 
quency was granted on June 24, 1932 (File 5-ML-B-1018). 
Both of these applications, so your protestant is informed 
and verily believes, were granted without a hearing. 

So that your Commission may fdly understand the issue 
protestant begs to state that it is protesting]the Commis¬ 
sion’s orders of June 10, 1932 and June 24, 1932 granting 
Station KSEI authority to broadcast on the frequency of 
890 kilocycles which frequency your protestant had also ap¬ 
plied for as hereinbefore stated. 

Protestant requests, therefore, that this matter be given 
a hearing before the Commission for the reasons stated in 
the protest filed on June 27, 1932. 

And protestant also requests that its prior application 
for the frequency of 1260 kilocycles be removed or with¬ 
drawn from the hearing docket until the final disposition of 
protestant’s application for 890 kilocycles and of this pro¬ 
test protesting the Commission’s action in granting this 
frequency to KSEI. 

In other words your protestant applied for the frequency 
of 1260 kilocycles before it was advised of the release 
13 and availability of 890 kilocycles and it now believes 
that the public interest would be better served by 
placing KFPY, which is the Don Lee Columbia chain outlet 
station in the Spokane territory, on 890 kilocycles. 

Protestant’s interest in this matter is fully set forth in 
the protest filed on June 27, 1932. 

Supplementing this protestant also alleges that it could 
render better service to the Spokane territory on 890 kilo¬ 
cycles for the following additional reasons: 
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1) Because of the “skip-distance” effect of the 1340 fre¬ 
quency KFPY’s present signal is not adequately servicing 
the territory that depends on Spokane for radio service. 

2) There is interference from the power companies in 
the territory involved. 

3) KFPY is receiving interference from KIDO in Boise, 
Idaho, operating on 1350 kilocycles and KMO in Tacoma 
operating on 1330 kilocycles. 

Protestant feels that the relief asked for will benefit the 
listening public of Washington, Idaho, Montana and Cali¬ 
fornia and for this reason it requests that the matter be 
set down for a hearing so that all interested parties may 
be heard. 

Protestant also expects to prove that KSEI agreed that 
it was in the public interest for KFPY to be granted the 
frequency of 890 kilocycles. 

Respectfully submitted, 

SYMONS BROADCASTING COMPANY, 
By NOEL S. SYMONS, 

Its Attorney. 

June 28, 1932. 

District of Columbia, 

City of W ashington, ss: 

Before me, a notary public in and for the District of Co¬ 
lumbia, personally appeared Noel S. Symons known to me 
to be the same person who signed the above protest, and 
upon being duly sworn according to law, did depose and 
say that the facts therein stated are true to the best of his 
information and belief. 

[seal.] IVY E. STROBEL, 

Notary Public, D. C. 

14 Exhibit C. 

Federal Radio Commission. Received Jun. 28, 1932. 
James W. Baldwin, Secretary, by L. L. H. 

Application to Amend Request for Change in Frequency. 

To the Federal Radio Commission, 

Washington, D. C.: 

The undersigned, Station KGIR, Inc., respectfully re¬ 
quests that its application dated May 12, 1932 and received 
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by the Commission on May 18, 1932 for a change in fre¬ 
quency from 1360 to 1340 kilocycles contingent upon the 
granting of Station KFPY’s application forj a change to 
1260 kilocycles (File 5-ML-B-1004) be amended to request 
a change in frequency from 1360 to 1340 kilocycles contin¬ 
gent upon the granting of Station KFPY’s application for 
change to 890 kilocycles. 

The undersigned also requests that this matter be set 
down for a hearing at the same time as the hearing upon 
Station KFPY’s application for the frequency of 890 kilo¬ 
cycles (File 5-ML-B-1022) and Station KFPY’s protest 
and supplementary protest filed on June 27, 1^32 and June 
28, 1932 protesting the orders of the Commission dated 
June 10, 1932, and June 24, 1932, granting authority to 
Station KSEI to operate upon the frequency of 890 kilo¬ 
cycles. 

The undersigned believes that it will be ip the public 
interest to make these changes requested, tha^; is to move 
KFPY to 890 kilocycles and KGIR to 1340 kilocycles and 
the undersigned requests that a hearing be granted upon 
these applications so that all the interested parties may 
be heard. 

The undersigned believes that these changes will be in 
the public interest for the reasons set forth ih the protest 
and supplementary protest filed by Station KF PY on June 
27, 1932 and June 28, 1932 respectively to which the under¬ 
signed refers as though fully set forth in this application. 

Respectfully submitted, 

KGIR, INCORPORATED, 

By NOEL S. SYMONg}, 


Its Attorney. 
JunC 28,1932. 

District of Columbia, 

City of Washington, ss: 

Before me, a notary public in and for the District of 
Columbia, personally appeared Noel S. Symons, known to 
me to be the same person who signed the abpve protest, 
and upon being duly sworn according to law, did depose 
and say that the facts therein stated are true to the best 
of his information and belief. 

[seal.] IVY E. STROBEL, 

Notary Puglic, D. C. 
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15 In the Court of Appeals of the District of Columbia. 

No. —. 


Symons Broadcasting Company 


vs. 

Federal Radio Commission. 

Affidavit of Truth of Allegations. 

State of New York, 

County of Erie, 

City of Buffalo, ss: 

Noel S. Symons, being duly sworn, deposes and says that 
he is an attorney and a member of the firm of Rann, 
Vaughan, Brown & Sturtevant, 1815 Liberty Bank Building, 
Buffalo, New York, and that he resides at Buffalo, in the 
County of Erie, State of New York. 

Deponent further says that he is the attorney for the 
Symons Broadcasting Company, appellant herein. 

Deponent further states that the facts alleged in the 
foregoing Notice of Appeal and Statement of the Reasons 
Therefor are true to the best of his knowledge, informa¬ 
tion and belief. The sources of deponent’s knowledge and 
the grounds of his belief are communications and conversa¬ 
tions with officers and representatives of the appellant, and 
personal inspection by deponent of certain records and rul¬ 
ings of the Federal Radio Commission. 

That the reason that this affidavit is made by deponent 
and not by an officer of appellant is that there is no officer 
of appellant within the State of New York where deponent 
has his office. 

NOEL S. SYMONS. 

Subscribed and sworn to before me this 27th day of July, 
1932. 

[Seal of Edmiston Hagmeir, Notary Public, Erie 

County, N. Y.] 

EDMISTON HAGMEIR, 
Notary Public, Erie County, New York . 

My commission expires in March, 1933. 


15 


FEDERAL RADIO COMMISSION ET AL. j 


State of New York, 

County of Erie , ss: 

I, John L. Staeber, Clerk of the County of Erie, and also 
Clerk of the Supreme and County Courts for said County, 
the same being Courts of Record, do hereby certify that 
Edmiston Hagmeir, whose name is subscribed to the cer¬ 
tificate of the proof, acknowledgment or affidavit of the 
annexed instrument in writing, was, at the tiijae of taking 
such proof, acknowledgment or affidavit, a notary public 
in and for said county, commissioned and swc^rn and duly 
authorized by the laws of said State to take and certify the 
same as well as to take and certify the proof and acknowl¬ 
edgment of deeds and other written instruments to be re¬ 
corded in said State; and further, that, I have compared 
the signature to the original certificate with that deposited 
in this office by such officer; and verily believe the signature 
to the original certificate of proof, acknowledgment or affi¬ 
davit is genuine. 


In witness whereof I have hereunto set my hand and af¬ 
fixed the seal of said County and Courts at Buffalo, this 
27 day of July, 1932. 

[Seal Clerk’s Office for the County of Erie, N. Y.] 

JOHN L. STAEBER, 


Clerk . 


No. 2304. 


16 Proof of Service . 

The Federal Radio Commission acknowledges service of 
two true copies of the foregoing notice and statement this 
28 day of July, 1931. 

FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, 

Secretary. 

17-29 [Endorsed:] 5757. In the Court of Appeals of 
the District of Columbia. No. 5757. Symons Broad¬ 
casting Company v. Federal Radio Commission. Notice 
of appeal and statement of the reasons therefojr. Court of 
Appeals, District of Columbia. Filed Jul. 28,1032. Henry 
W. Hodges, Clerk. 
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30 7035. 

In the Court of Appeals of the District of Columbia. 

No. 5757. 

Symons Broadcasting Company 

vs. 

Federal Radio Commission and Radio Service Corpora¬ 
tion, Intervener. 

Notice of Intention to Intervene. 

To Symons Broadcasting Company, appellant, and to Fed¬ 
eral Radio Commission, Washington, D. C.: 

You and each of you please take notice that the under¬ 
signed Radio Service Corporation of Pocatello, Idaho, op¬ 
erating Radio Station KSEI at that place intends to inter¬ 
vene in this cause before the said Court of Appeals of 
the District of Columbia. In support of its application to 
so intervene in this cause it submits herewith a verified 
statement showing the nature of the interests of said Radio 
Service Corporation in operating said Radio Station KSEI. 

RADIO SERVICE CORPORATION, 
By 0. P. SOULE, 

Its President and Attorney. 

702 Walker Bank Building, Salt Lake City, Utah. 

31 7035. 

In the Court of Appeals of the District of Columbia. 

No. 5757. 

Symons Broadcasting Company 

vs. 

Federal Radio Commission and Radio Service Corpora¬ 
tion, Intervener. 

Statement in Intervention. 

Comes now Radio Service Corporation by its attorney 
and moves the court for an order permitting it to intervene 
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in this cause pursuant to notice heretofore given and for 
grounds of intervention submits the following statement: 

That Radio Station KSEI is located in the City of Po¬ 
catello with a population of approximately 16,000 people 
and with a population within a radius of fifty ^niles thereof 
of approximately 75,000 people. The southern branch of 
the University of Idaho is located there. Also two schools 
of music. Pocatello is in the center of the Union Pacific 
Railroad System and maintains at Pocatelld the largest 
railroad shops between Omaha and the Pacific Coast, with 
through train service in all four directions, forty-seven 
trains daily coming and going therefrom, making available 
all traveling entertainment organizations passing through 
to the west coast. Pocatello is also the wholesale trade 
center for all of of southern Idaho and the western part 
of Wyoming. 

The programs furnished over KSEI includes all such 
music, entertainment, educational discussion^ and in fact 
all classes of public service, except those furbished by the 
radio net works, Columbia or National Broadcasting 
32 Systems and if the Radio Commission continues to 
allow us to operate on our present frequency of 890 
kc., with increased power for which we are "(applying, we 
expect to connect said station with the net work of the 
Columbia Broadcasting Corporation and be in a position 
to render the public any service that KFPY renders. 

Rhdio Service Corporation, intervener, to^)k over said 
KSEI Radio Station and received license to| operate the 
station on October 19th, 1931. Since that tjbne no com¬ 
plaints have been made to said station in relation to the 
operation of the station and it is now operating on a con¬ 
ditional license and in compliance with all requirements 
of the Radio Commission. It is installing a new composit- 
transmitter under the express permission of the Radio 
Commission and expects to have it complete^ and in op¬ 
eration on the 7th day of September, 1932. No complain-s 
have ever been made by the Commission or janyone else, 
except % Symons Broadcasting Company, that j KSEI does 
not properly announce its phonograph records and such 
statement from KFPY is not true. KSEI is regularly and 
continuously operating said station sixteen hcjurs per day 

2—5757 a 
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and said time is necessary for its program and the service 
it is rendering the public. 

That public interest, convenience and necessity would be 
better served by an improvement of KSEI facilities than 
by the improvement of KFPY facilities since the Pocatello 
region is served satisfactorily only by KSEI while Spo¬ 
kane is now receiving satisfactory radio service from four 
stations all located in Spokane and giving the public dupli¬ 
cate service. The said four stations serving Spokane are 
KFPY, KGA 5,000 watts, 1470 kc., KHQ 1,000 watts, 590 
kc. and one other 100 watt station. It is therefore far 
more to the public interest, convenience and necessity to 
strengthen KSEI than to grant further facilities to KFPY. 
Further the State of Washington is overquoted 54% and 
Idaho is only overquoted 4% in radio facilities at this 
time. 

33 Since the filing of the protest in this case by KFPY 
the station at Fresno, California has been given 580 
kc. This station is only 400 miles distant from Pocatello 
and hence there would be intolerable interference to allow 
such frequency to KSEI. The frequency of KFPY of 
1340 kc. is designated especially for a 1,000 watt station 
in Spokane, the separation being much greater than that 
actually necessary to allow a minimum degree of inter¬ 
ference. To make the changes suggested by the appellant 
for KFPY and KGIR, Butte, Montana, instead of aiding 
Boise, Twin Falls and Idaho Falls stations would place 
KFPY’s present frequency in the hands of KGIR much 
nearer to Boise, Idaho Falls, and Twin Falls stations than 
such frequency now is and would therefore create more 
interference. 

It is very doubtful whether or not KGIR could render 
better service on 1340 kc. than on 1360 kc. KGIR now on 
1360 kc. is very close to the distance recommended by radio 
engineers for a station of KGIR’s power from the near¬ 
est station on the same frequency in order to eliminate all 
harmful interference. No doubt the Federal Radio Com¬ 
mission in passing upon the protest of the appellant had 
all these matters and other matters in mind. 

The statement in the appellant’s protest as follows: 
“That KSEI agrees that it is in the public interest for 
KFPY to be granted 890 kc . 9 9 is not true and KSEI denies 
that it so agreed and denies that to grant KFPY the use 
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of 890 kc. would be in the public interest, convenience and 
necessity. 

Under the facts and circumstances of this I case we con¬ 
tend that it is within the discretion of the Federal Radio 
Commission to deny the protest of KFPY and to allow the 
use by KSEI of 890 kc. and that such ruling was in the 
public interest, convenience and necessity. 

Wherefore, Radio Service Corporation prays that 
34 the appeal of Symons Broadcasting Corporation be 
dismissed and the ruling of Federal R^dio Commis¬ 
sion awarding the use of 890 kc. by KSEI be affirmed and 
for such other and further relief as to the Hoiorable Court 
may seem just and equitable. 

RADIO SERVICE CORPORATION, 
By 0. P. SOULE, 

Its President and Attorney. 

702 Walker Bank Building, Salt Lake City, Utah. 

State of Utah, 

County of Salt Lake, ss: 

O. P. Soule being first duly sworn deposes and says that 
he is an attorney at law practicing with the firaa of Soule & 
Spalding at Salt Lake City, Utah, 702 Walker Bank Build¬ 
ing, where he resides; that he is attorney for the intervener 
herein, Radio Service Corporation, and also its President 
and as such president makes this verification. He states 
that the facts alleged in the foregoing statement in inter¬ 
vention and in the notice of intention to intervene, are true 
to the best of his knowledge, information and belief. The 
course of his knowledge and the grounds for his belief are 
communications and conversations with the officials and 
representatives of the intervener and froni the official 
records of the Federal Radio Commission. 

O. f. SOULE. 

Subscribed and sworn to before me this 23 d^y of August, 
1932. j 

[Seal of F. L. Spalding, Notary Public, Salt Lake City, 

State of Utah.] | 

F. L. SPALDINb, 

Notary Public, Residing 
at Salt Lake City f Utah. 

My commission expires:-,-. 

Commission expires Jan. 21,1936. 
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7035. 


In the Court of Appeals of the District of Columbia. 

No. 5757. 


Symons Broadcasting Company 


vs. 

Federal Radio Commission and Radio Service Corporation, 

Intervener. 

Proof of Service. 

State of Utah, 

County of Salt Lake , ss: 

0. P. Soule being first duly sworn deposes and says: 
That he is president of the Radio Service Corporation, 
which operates Radio Station KSEI at Pocatello, Idaho. 
That on the 23rd day of August, 1932, he prepared and filed 
a notice of intention to intervene in the above entitled cause 
and a verified statement showing the nature of the interest 
of Radio Service Corporation in the matter in controversy 
in this cause on appeal to the said Court of Appeals of tho 
District of Columbia. That on the 23rd day of August, 
1932, he placed in an envelope the original of said notice of 
intention to intervene and verified statement showing 
nature of interest of Radio Service Corporation and ad¬ 
dressed said envelope to Court of Appeals of the District 
of Columbia. That in another envelope he at the same time 
placed a true copy of said notice and verified statement and 
addressed the same to Federal Radio Commission, Wash¬ 
ington, D. C. and in another envelope he placed a copy of 
said notice to intervene and verified statement and ad¬ 
dressed the same to Noel S. Symons, attorney at law, 1815 
Liberty Bank Building, Buffalo, New York, as the attorney 
for the appellant Symons Broadcasting Company and he 
placed another copy of said notice to intervene and 
36 verified statement in an envelope addressed to 
Symons Broadcasting Company, appellant, at Spo¬ 
kane, Washington, and he placed another copy of said 
notice to intervene and verified statement in an envelope 
addressed to D. M. Patrick, General Counsel for Federal 
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Radio Commission, Washington, D. C. and that he sealed 
each of said envelopes and placed sufficient postage thereon 
to carry each of the same to their destination and then 
placed each of said envelopes in the United States Post 
Office at Salt Lake City, Utah, and there is a regular United 
States Mail service between Salt Lake City ai^d the cities to 
which each of said envelopes were addressed! 

0. P. SOULE. 

Subscribed and sworn to before me this 23 |lay of August, 
1932. ! 

[Seal of F. L. Spalding, Notary Public, $alt Lake City, 

State of Utah.] 

F. L. SPALDING, 

Notary Public, Residing 
at Salt Lake City, Utah. 

Commission expires Jan. 21, 1936. 

37 [Endorsed:] No. 5757. Symons Broadcasting 
Co., appellant, vs. Federal Radio Commission. 

Notice by Radio Service Corporation of Intention to Inter¬ 
vene. Court of Appeals, District of Columbia. Filed Aug. 
25, 1932. Henry W. Hodges, Clerk. 

38 In the Court of Appeals of the District of Columbia. 

No. 5757. J 

Symons Broadcasting Company (StatioiJ KFPY), 

Appellant, 

v. 

Federal Radio Commission. 

Federal Radio Commission's Statement Listing Interested 

Parties . 


In compliance with the provisions of Section 16 of the 
Radio Act of 1927, as amended July 1, 1930 ^46 Stat. 844), 
the Federal Radio Commission lists herewith all persons, 
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firms or corporations to whom it has mailed or otherwise 
delivered a copy of the Notice of Appeal filed in the above 
entitled cause: 


Call letters. i Licensee. 

KSEI. .Radio Service Corporation, 141 South 

Sixth Avenue, Pocatello, Idaho. 
KGIR.KGIR, Incorporated, 121 West Broad¬ 

way, Butte, Montana. 


FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, 

Secretary. 

39 [Endorsed:] No. 5757. In the Court of Appeals 
of the District of Columbia. Symons Broadcasting 

Company (Station KFPY), Appellant, v. Federal Radio 
Commission. Commission’s statement listing interested 
parties. Federal Radio Commission. D. M. Patrick, Gen¬ 
eral Counsel. Court of Appeals, District of Columbia. 
Filed Sep. 9, 1932. Henry W. Hodges, Clerk. 

40 In the Court of Appeals of the District of Columbia. 

No. 5757. 

Symons Broadcasting Company (Station KFPY) 

v. 

Federal Radio Commission. 

Statement in Writing of the Facts and Grounds for the 
Decision of the Federal Radio Commission , Its Order 
and Record in the Matter of the Application of Radio 
Service Corporation for Modification of Construction 
Permit to Change Frequency from 900 Kilocycles to 890 
Kilocycles. 

Comes now the Federal Radio Commission, pursuant to 
Section 16 of the Radio Act of 1927, as amended July 1, 
1930 (46 Stat. 844), and files this, its Statement in Writing 
of the Facts and Grounds for Decision, Order and Record in 
the above entitled matter. 

FEDERAL RADIO COMMISSION, 
By JAMES W. BALDWIN, 

Secretary. 
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41 In the Court of Appeals of the District of Columbia. 

No. 5757. 

Symons Broadcasting Company (Station KFPY) 

v. j 

Federal Radio Commission. 

Index to Record . 

1. Excerpt from minutes of the Federal Radio Commis¬ 
sion dated April 29, 1932. j 

2. Excerpt from minutes of the Federal I^adio Commis¬ 
sion dated June 10, 1932. j 

3. Excerpt from minutes of the Federal Radio Commis¬ 
sion dated June 24, 1932. 

4. Excerpt from minutes of the Federal E^adio Commis¬ 
sion dated July 11,1932. 

5. Application for construction permit by Radio Service 
Corporation, dated April 4, 1932. 

6. Construction permit issued by the Commission to 
Radio Service Corporation June 10, 1932. 

7. Application for modification of radio! broadcasting 

station license by Radio Service Corporation, dated May 
25, 1932. | 

8. Broadcasting station license from the Commission to 
Radio Service Corporation dated June 24, 1932. 

9. Protest dated June 16, 1932, from Symons Broadcast¬ 
ing Company. 

10. Supplementary protest dated June % 8 , 1932, from 
Symons Broadcasting Company. 

11. Application for modification of station license by 
Symons Broadcasting Company dated April 6, 1932. 

12. Application for modification of licence by Symons 
Broadcasting Company, dated June 6, 1932, deceived by the 
Commission June 13, 1932. 

13. Broadcasting station license of Symons Broadcast¬ 
ing Company dated April 12,1932. 

42 14. License of KGIR, Inc., dated April 12, 1932. 

15. Application for modification of station license 

by KGIR, Inc., dated May 12, 1932. . 

16. Application to amend request for change in frequency 

by KGIR, Inc., dated June 28, 1932. 7 

17. Certificate of the Secretary. 
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43 Minutes of the Federal Radio Commission. 

Minute #543, April 29, 1932, 10:30 A. M. 

Present: Commissioners Saltzman, Chairman, Sykes, Lafount, Starbuck 
and Brown. 

Applications Designated for Hearing. 

File No. Applicant. Call letters. Nature of application. 

5-ML-B-986 Symons B'rdcstg. Co., KFPY Modification of License to 

Spokane, Wash. change frequency from 

1340 kc. to 1260 kc. 

JOHN B. REYNOLDS, 

Acting Secretary. 

44 Minutes of the Federal Radio Commission. 

Minute #562, June 10, 1932, 10:30 A. M. 

Present: Commissioners Sykes, Acting Chairman, Lafount and Starbuck. 


File No. 
5-MP-B-326 


Applications Granted. 

Applicant. Call letters. Nature of application. 


Radio Service Corp., 
Pocatello, Idaho. 


KSEI Modification of C. P. to 
change frequency from 
900 kc. to 890 kc. and 
extend completion date 
of C. P. to 9/7/32. 

JAMES W. BALDWIN, 

Secretary. 
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Minutes of the Federal Radio Commission. 
Minute #569, June 24, 1932, 10:30 A. M. 


Present: Commissioners Sykes, Acting Chairman, Lafount, Starbuck and 
Brown. 

Applications Granted. 


File No. 


Applicant. 


5-ML-B-101S Radio Service Corpo- 
ration, Pocatello, 
Idaho. 


Call letters. 
KSEI 


Nature of application. 

Modification of License to 
change frequency from 
900 kc. to 890 kc. 


JAMES W. BALDWIN, 

Secretary. 


46 Minutes of the Federal Radio Commission. 

Minute #577, July 11, 1932, 10:30 A. M. 

Present: Commissioners Saltzman, Chairman, Sykes, Lafount, Strabuck 
and Brown. 


Miscellaneous. 

The Commission denied the protest filed by Station KFPY against the 
granting of the application for modification of construction permit of 
Station KSEI, Pocatello, Idaho, and directed that its action of June 10, 
1932, remain unchanged. 

JAMES W. BALDWIN, 

Secretary. 
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FRC Form No. 301. 


2456. 

File No.: 5-MP-B-326. Call letters: KSEl 
[Stamp:] Federal Radio Commission. .A[pril 13, 1922. 
License Division. 

United States of America: 

Federal Radio Commission. 

Application for Radio Broadcast Station Construction 
Permit or Modification Thereofv 

(Submit in duplicate to Supervisor of Radio in charge of 
district in which station is (or is to be) located.) (Swear 
to one copy.) 

To the Federal Radio Commission: 

1. Name of applicant*: Radio Service Corporation. 

2. Post office address: State, Idaho; CityJ Twin Falls; 
Street and number, Box 521 (262 Third Ave. West). 

3. What is applicant’s principal business? Radio Broad¬ 
casting. 

4. Is applicant a citizen of the United States? Yes. All 
members are native born. If so, state whether by birth or 
naturalization. By birth. 

5. Is the applicant a representative of an alfen or foreign 
government? No. 

6. State whether applicant is a corporation, partnership, 
or association: Corporation. 

7. If applicant is a corporation— (a) Under laws of what 
State is it organized? Idaho. (A certified copy of the 
articles of incorporation shall be attached if not heretofore 
filed with the Commission.) (b) May more phan one-fifth 
of capital stock be voted directly or indirectly by aliens 
or their representatives or by a foreign government or 

♦If a corporation, state corporate name; if a partnership state names of 
all partners and the name under which the partnership does business; if an 
unincorporated association, state the name of an executive officer, the office 
held by him. and the name of the association. The same name or names 
should be signed in the place provided at the end of application, except that 
in the case of a partnership the application may be signed in the name of 
the partnership by one of the partners. 
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representative thereof? No. (c) Is any director or officer 

an alien? No. If so, state his name and position: -. 

(d) Is applicant a subsidiary corporation? No. If so, 
give name and address of controlling or parent cor- 

48 poration: -. (e) Give names and addresses of 

all stockholders owning and/or voting 10 per cent 
or more of applicant’s stock and percentage of stock held 
by each: S. M. Soule, Twin Falls, 27%%; 0. P. Soule, 
Salt Lake, 15%; F. L. Spalding, Salt Lake, 15%; Radio 
Broadcasting Corp, Twin Falls, 13%; M. Alta Ivory, Salt 
Lake, 12%. (/) Is stock to be sold after this permit is 

issued for purpose of raising money to construct and/or 
operate the proposed station? No, this application is for 
modification of present construction permit held by this 
station. 

8. If application is made in behalf of an unincorporateed 

association, state— (a) Purpose of the association: -. 

(A certified copy of the articles of association, or by-laws, 
shall be attached if not heretofore filed with the Commis¬ 
sion.) (5) The number of members:-. (c) Whether 

any members are aliens:-. 

9. (a) Is applicant directly or indirectly, through stock 
ownership, contract, or otherwise, interested in the owner¬ 
ship or control of any other radio broadcasting stations? 
Radio Service Corp. is not; however, certain members are 
interested in KTFI Twin Falls. If so, state call letters and 

location of such stations:-. (5) Has the applicant in 

the past been directly or indirectly interested in the owner¬ 
ship or control of any radio broadcasting stations? Noth¬ 
ing more than that above mentioned. If so, state call letters 
and location of such stations:-. 

10. (a) State applicant’s relation to station (whether ap¬ 
plicant is to be owner or lessee, and, if neither owner nor 
lessee, state nature of applicant’s interest in use and con¬ 
trol of station): Owner. (If not owner, a copy of agree¬ 
ment showing applicant’s interest in station must be at¬ 
tached if not heretofore filed with the Commission.) ( b) 

If applicant is not to be owner of station, who is? -. 

(c) Will applicant have absolute control of station, both 
as to physical operation and programs broadcast? Yes. 
If not, attach copy of any contract which may in any way 
affect applicant’s right to do so. 
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49 11. List assets and liabilities and slate fully the 

facts showing applicant’s financial responsibility 

with respect to the construction and operation of station: 
This station has paid a fair profit ever since R. S. C. took 
it over. 

Assets: 

Good Will . 25,000 

Transmitter equip. . 7,500 

Buildings, Fixtures, furnishings, towers, gnd.... 7,500 

Standing accts., bank bal., available cash... j.... 10,000 

50,000 


Only liability is $4,500 due in 15 months which has not 
yet been paid due to the fact that clear title to real prop¬ 
erty has not yet been obtained. 

12. Has the applicant, since February 23, 1927, been 
finally adjudged guilty by any Federal court of unlawfully 
monopolizing, or attempting unlawfully to monopolize, 
radio communication through control of manufacture or 
sale of radio apparatus, exclusive traffic arrangements, or 
any other means, or of unfair methods of competition? 
No. 

13. Is this application made for—(a) Authorization to 

construct new radio station? No. (b) Authorization to 
change present location of transmitter of existing station? 
No. (1) What is distance in miles between present loca¬ 
tion and proposed location of transmitter? -j—. ( c ) Au¬ 
thorization to change maximum rated carrier power, which 
necessitates installation of new equipment? No. (1) Ap¬ 
plicant represents that present maximum i)ated carrier 
power is 1250 watts. (2) Applicant represents that pro¬ 
posed maximum rated carrier power is samq watts. ( d) 
Authorization to install new equipment? No. j (1) Indicate 
what new equipment is to be installed (check)j: None, (a) 
New transmitter:-. ( b ) Change in systeifi of modula¬ 
tion: -. ( c ) Change in type or number of vacuum tubes 

in last radio stage:-. ( d ) Change in anijenna system 

if operating power is determined by direct measurement 


Total .... 
Liabilities: 
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of antenna input power or radiated power:-. ( e ) Other 

changes (specify): Wish present 250-500 watt C. P. modi¬ 
fied to allow KSEI 500 day and night on 890 kc. 

14. The frequency, power, and hours of operation re¬ 

quested for the proposed station are as follows: (a) Fre¬ 
quency: 890 kilocycles. (&) Power (night): 500 watts, 
(c) Power (day): 500 watts. ( d) Hours of operation: Un¬ 
limited. (1) Unlimited: Unlimited. (2) Daytime only: 
-. (3) Limited: -. (4) Sharing with (specify 

stations): -. (5) Other (specify): -. ( e ) 

50 State number of hours per day proposed station will 

operate: 17. (/) Does the application directly- re¬ 

quest the assignment of all or any part of the facilities 
(i. e., frequency, power, and/or hours of operation) now 
assigned to any other station or stations? No requests 
facilities due under quota state when no interference re¬ 
sults. If so, specify the station or stations and the facili¬ 
ties requested to be withdrawn therefrom:-. 

15. Description of transmitting apparatus proposed to be 

installed: Construction permit granted. A duplication of 
present. The following info-: (a) Make: Composite. Type 
No.: Xstal control, (b) Oscillator: Type of circuit: 
Crystal. Number and type of tubes: one 210. Normal 
plate current, per tube: 25 mil. Plate voltage*. 250. (c) 

List intermediate power amplifier stages, by number and 
type of tubes in each stage: 1, one 865 buffer; 2, one 865 
buffer; 3, one 211 mod. amp.; 4, one 228A final. ( d) Last 
radio stage: Number and type of tubes: One 228 W. E. 
Normal night operation for power requested: Plate cur¬ 
rent, per tube: 333 mil. Plate voltage: 4500 V. If greater 
day power than night power is requested, specify the fol¬ 
lowing: Normal day operation: Plate current, per tube: 

-. Plate voltage: -. Describe fully the proposed 

method and procedure of reducing power at sunset:-. 

( e ) Modulator or last audio stage: Number and type of 
tubes: two UV 845 tubes. Normal plate current, per tube: 
65 mils. Plate voltage: 1250. (/) Which radio stage is 

modulated? 211 next to final. ( g ) What system of modu¬ 
lation is employed (high level, low level, grid bias in last 
radio stage, etc.)? Low level, (h) If low-level modula¬ 
tion is employed, give for modulated radio stage: Number 
and type of tubes: one 211. Plate current, per tube: 130 
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mil. Plate voltage: 900. (i) The transmitted is designed 
for what maximum percentage of satisfactory modula¬ 
tion? 95%. ( j ) What modulation measuring device will be 
used to determine that this percentage of niodulation is 
obtained? Modulation meter for plus and minus 
51 readings, (k) Specify manufacturer’s name, type 
number, and full scale reading of tie following 
meters: (1) In last radio stage: Plate voltmeter: Jewell, 
Pat. 54, 600 v. Plate ammeter: Jewell, Pat. j)4, 500 mils. 
(2) Antenna ammeter: Jewell, Pat. 64, 10 anips. ( l ) De¬ 
scribe the plate power supply for last stage: Mercury vapor 
full wave 3 phase. Eating: Current: 600 mils. Voltage: 
4800. (m) Maximum carrier power output or transmitter 
for satisfactory operation is 500 watts, (n) Maximum 
rated carrier power of transmitter as determined by orders 
of the Federal Radio Commission is 1250 watts|. 

16. (a) Type of antenna: Inverted L. (b) Height of ver¬ 
tical lead: 75 feet, (c) Length of flat top (if ahy): 75 feet. 
( d ) If not fully described above, give complete details: 

-. ( e ) Counterpoise (if used)—type and dimensions: 

Ground from buried wire network. (/) Antdnna ground 
(if used)—how obtained? -. 

17. Applicant represents (1) that there is attached or 
(2) that there has been heretofore filed with the Commis¬ 
sion, an accurate schematic diagram of the fundamental 
radio and audio circuits of the transmitter proposed, in¬ 
cluding antenna and ground or counterpoise Connections, 
antenna feed system, and that it indicates the type of tubes. 
(This should be a blueprint or ink drawing, and^ if possible, 
the size of this application, and attached hereto]) Diagram 
has been submitted. 

18. (a) State what apparatus is included as an integral 
part of the transmitter that will automatically hold fre¬ 
quency within the required limits: Quartz crystal & auto¬ 
matic temp, control, (b) Within how many cycles of the 
assigned frequency is this apparatus designed and guar¬ 
anteed to hold the operating frequency? Easily within 50 
cycles plus or minus, (e) State manufacturer’s name and 
type number of frequency control apparatus: Composite. 
(Similar equipment to that proposed has been fised by an¬ 
other station checking frequency thru Portland and found 
to be constant to within a few cycles one way ot the other.) 
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For this reason we decided on composite KSEI frequency- 
control unit. ( d ) State whether or not frequency- 

52 control apparatus is automatically maintained at 
constant temperature: Yes to within .05 degrees Cen¬ 
tigrade. (1) If so, state manufacturer’s name and rated 
accuracy of the thermostat: Aminco Mercury Thermostat 
accuracy well below .05 Centigrade, or to be exact .02 C. 
Of the thermometer: Aminco Two tenth divisions. (2) At¬ 
tach the circuit diagram of automatic temperature control 
system if not already on file with the Commission. It is 
on file. (3) Attach a sketch or drawing of the automatic 
temperature control chamber, if not already on file with 
the Commission. It is on file. 

19. Cost of proposed station: Transmitter, $12,000.00. 

Studio, $875.00. Other items (state nature):-. 

20. Proposed location of transmitter: State, Idaho; 
County, Bannock; City or town, Pocatello; Street and num¬ 
ber, 141 South Sixth Ave. N. Latitude: Degrees 40, min¬ 
utes 51, seconds 5. W. Longitude: Degrees 112, minutes 26, 
seconds 2. 

21. Number of persons residing within various distances 
of proposed location of transmitter is as follows: 1 mile, 
5000, 2 miles 15000, 3 miles 18000, 5 miles 23000, 8 miles 
25000. 

22. (a) Number of broadcasting stations (by call letters) 
located within various distances of proposed location of 
transmitter is as follows: 1 mile none, 2 miles none, 3 miles 
none, 8 miles none, (b) Number of nonbroadcasting (com¬ 
mercial or Government) Receiving stations located within 
various distances of proposed location of transmitter is as 
follows: 1 mile none, 2 miles none, 3 miles none. 

23. (a) Name and give location of all Airports within 10 
miles of proposed location of transmitter: National Parks 

Airways, six miles west, (b) Give distance from pro- 

53 posed location of transmitter to each of such air¬ 
ports : Six miles, (c) Name and give distance to any- 

established airways within 10 miles of proposed location of 
transmitter: National Parks Airways, six miles west. ( d) 
Give maximum height (in feet)' of towers above ground level: 
75 feet, (e) Will towers be painted and marked with sig¬ 
nal lights to conform with specifications of Department of 
Commerce (see Aeronautics Bulletin No. 9)? Yes, next 


31 


FEDERAL RADIO COMMISSION ET AL. | 

time they are painted. Shortly the two small 75 foot tow¬ 
ers will be replaced by one very high towel: which will 
have signal lights and be painted accordingly.! 

24. Proposed location of main studio: S[tate, Idaho; 

County, Bannock; City or town, Pocatello; Street and num¬ 
ber, 141 South Sixth Avenue; Other studios ipaintained by 
station-. 

25. Average percentage of time expected tQ be devoted 
monthly to following services: 


Commercial Programs. 

(1) Entertainment ... .40% 


(2) Educational. 2% 

(3) Religious. 5% 

(4) Agricultural. 5% 

(5) Fraternal . 4% 

( 6 ) . 

(7) . 


Sustaining! Programs. 


(1) Entertainment . 

.. 20% 

(2) Educational.... 

. .10% 

(3) Religious ...... 

... 3% 

(4) Agricultural . . . 

. 15% 

(5) Fraternal ...... 

... 1% 


( 6 ) 

(7) 


26. (a) Does applicant expect to obtain programs from 
what is known as a “ chain”? Yes. (b) Nam^ of chain or 
chains: Columbia has offered to take us at $1,000 a month 
but at the present writing it is too great a financial burden 
for us. (c) What will be the percentage of total time pro¬ 
posed to be used for chain programs (i. e., programs, both 
paid and sustaining, which are duplicated by any other sta¬ 
tion? Unknown, (d) What will be the percentage of 
total time proposed to be used for mechanical Reproduction 
(i. e., phonograph records, electrical transcriptions, player 
piano, etc.)? If chain connection is made approximately 
15% otherwise 60%. I 

54 27. (a) State the objects to be attained by the con¬ 

struction, or changes in construction, for which appli¬ 
cation is made: All we are asking for us to modjfy the pres¬ 
ent C. P. KSEI holds calling for 250 nite 500 \^atts day on 
900 kc. to 500 watts day and nite on 980 kc. This request 
is made in order to increase our night servicR area from 
the present 12 miles due to KHJ program (not heterodyne) 
interference up to several times this amount. Some nites 
KHJ program is stronger 15 miles from KSEI 'than KSEI. 
KSEI day coverage is four times the night coverage. The 
change should give twice as many people radio Service. ( b ) 
State definitely what service will be rendered by the pro- 
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posed station which is not now available to the community 
which it expects to serve: The change in frequency and 
raise in nite power should bring KSEI program service 
at night to over twice as many people as at present with the 
very limited night range. KSEI is only station serving 
this region. Furthermore the satisfactory night range may 
make our Columbia chain connection more feasible. 

28. If the construction permit is granted, the construction 
will be commenced within — days of the granting thereof 
and will be completed and the station ready for operation 
within — days thereafter. Construction now on. Wish to 
change to 890 kc. 500 day and night. 

29. The applicant waives any claim to the use of any par¬ 
ticular frequency or of the ether as against the regulatory 
power of the United States because of the previous use of 
the same, whether by license or otherwise, and requests a 
construction permit in accordance with this application. 

Dated this 4 day of April, 1932. 

RADIO SERVICE CORPORATION, 

S. M. SOULE, 

By S. M. SOULE, 

Sec-Treasurer, 

Applicant. 

[Stamp:] U. S. Supervisor of Radio, Seattle, Wash. Re¬ 
ceived April 13,1932, 9 A. M. 

State of Idaho, 

County of Twin Falls, ss: 

S. M. Soule, being first duly sworn, upon his oath, affirmed 
according to law, deposes and says that he is the (If appli¬ 
cant is not an individual, state relation of affiant to appli¬ 
cant) Sec. Treas. above-named applicant, and that the 
facts stated in the foregoing application and all exhibits at¬ 
tached thereto are true of his own knowledge, except as to 
such statements as are therein stated to be on information 
and belief, and as to such statements he believes them to be 
true. 

S. M. SOULE, 

(Affiant.) 
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Subscribed and sworn to before me this 4th day of April, 
1932. 

0. HALL, 

Notary • Public, Twin Qity, Idaho. 
My commission expires Jan. 17,1935. 


55 Original. 

[Stamp:] Federal Radio Commission, License Division, 
Apr. 13, 1932. | 

ApHl 4, 1932. 

To the Federal Radio Commission: 


1. This application requests that the construction permit’ 
for 500 watts day 250 watts night on 900 kc. now held by 
KSEI be amended to 500 watts day and nite o^i 890 kc. 

2. The increase in quota can be absorbed by the amount 

Idaho is now underquota. This request is made under the 
privilege of an underquota state where no interference will 
result * * *. 

3. The importance of this application can not be over 
emphasized: 

(a) Columbia chain has offered KSEI a full time affilia¬ 
tion for (three hours weekly and $1,000 per month.) Under 
the present set up this is more than KSEI can stand partic¬ 
ularly under the present depressed conditions. If the re¬ 
quest is granted it will be a big move toward bringing a 
national chain into Idaho since the station will be more 1 * 
valuable to Columbia which will result in a more reason¬ 
able arrangement. In addition KSEI will by yirtue of the 
better coverage be able to increase its income to some ex¬ 
tent thereby bridging the gap between it and a full time 
chain affiliation. 

( b) Undoubtedly due to the very limited separation be¬ 
tween KSEI Pocatello Idaho and KHJ Los pingeles the 
interference at night to KHJ from KSEI must be nearly 
as bad as KHJ’s is to KSEI. This interference is ter¬ 
rific * * * to both parties; therefore the change would 
be mutually beneficial. 

( c ) KSEI is the only station serving the Pocatello 
region. The change in frequency and raise in night power 

3—5757 a 
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should increase the night range from its present maximum 
of 12 miles to several times this amount. This would re¬ 
sult in making KSEI programs available to at least twice 
as many people at night as is possible under present con¬ 
ditions. 

( d ) Some nights 15 miles from KSEI, KHJ program is 
louder than KSEI. The heterodyne problem doesn’t enter 
into the interference trouble at all. 

56 FRC Form No. 351. 

File No: 5-MP-B-326. Call letters: KSEI. 

United States of America, Federal Radio Commission. 

Radio Broadcast Station Construction Permit. 

Modified as of June 10, 1932. 

Subject to the provisions of the Radio Act of 1927, as 
amended, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made thereunder, and further sub¬ 
ject to the conditions set forth in this permit, authority is 
hereby granted to Radio Service Corporation to construct 
a radio transmitting station located and described as 
follows : 

1. Location of transmitter: State, Idaho; County, Ban¬ 
nock; City or town, Pocatello; Street and number, 141 
South Sixth Avenue; N. Latitude: Degrees, 42; minutes, 
52; seconds, 00. W. Longitude: Degrees, 112; minutes, 26; 
seconds, 00. 

2. Location of main studio: State, Idaho; County, Ban¬ 
nock; City or town, Pocatello; Street and number, 141 
South Sixth Avenue. 

3. Description of transmitting apparatus: Composite— 
Broadcasting Transmitter. Direct Crystal Control. Last 
radio stage: one 5 kilowatt vacuum tube (W. E. 228-A). 
Low level modulation. Maximum rated carrier power out¬ 
put 1 kilowatt. 

57 4. The frequency, operating power, and hours of 
operation will be as follows: (a) Frequency, 890 

kilocycles, (b) Power, (1) Night, 250 watts. (2) Day, 500 
watts.* (c) Hours of operation: Unlimited time. 

•Average hour of local sunset: June. 8:15 p. m.; July, S:00 p.^ m.; Au¬ 
gust, 7:30 p. m.; September, 6:45 p. m.; October, 5:45 p. m.; November, 
5:15 p. m., Mountain Standard Time. 
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5. Date of required commencement of construction: April 
8, 1932. 

6. Date of required completion of construction: Septem¬ 
ber 7, 1932. 

7. The earliest and latest dates between Vhich actual 

operation of station is expected to begin are-and-. 

8. (a) Upon the completion of constructior. in exact ac¬ 

cord with this permit, and provided the Coipmission and 
the Supervisor of Eadio are notified two day^ in advance, 
the permittee is authorized— (1) To conduct equipment 

tests between 1 a. m. and 6 a. m., local standard time, for a 
period not to exceed 10 days, on the frequency and with the 
power herein specified. 

(b) Upon the completion of equipment tests, ^nd provided 

an application for radio broadcasting statioiji license has 
been filed with the Supervisor of Eadio, showing the trans¬ 
mitter to be in satisfactory operating condition; and pro¬ 
vided further, that the Commission and Supervisor of 
Eadio are notified two days in advance, the permittee is 
authorized— (1) To conduct broadcast program tests for a 

period not to exceed 30 days, on the frequency, with the 
power, and during the hours of operation hereiji specified. 

( c ) The authority herein contained to conduct tests shall 
not be construed as a radio broadcasting statioin license, but 
only to make tests incident and necessary to proper con¬ 
struction of the station, and the Commission reserves the 
right to cancel or modify such authority. 

9. This permit shall be automatically forfeited if the sta¬ 
tion is not ready for operation within the tim^ specified or 
within such further time as the Commission may allow, 
unless completion of the station is prevented by causes not 
under permittee’s control. 

Dated this 10th day of June, 1932. 

By direction of the Federal Eadio Commissi on. 

[seal.] J. W. BALDWIN, 

\Secretary. 

fbb. 

58 Original. 

FEC Form No. 304. 

5-ML-B-1018. 

[Stamp:] Radio Division, Dept, of Commerce, 1932, Jun. 
11, P. M. 12:07. 
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[Stamp:] Federal Radio Commission, License Division, 
Jun. 13, 1932. 

File No.: 123. Call letters: KSEI. 

United States of America, Federal Radio Commission. 

Application for Modification of Radio Broadcast Station 

License . 

(Submit in duplicate to Supervisor of Radio in charge of 
district in*which station is located. Swear to one copy.) 

To the Federal Radio Commission: 

1. Name of applicant:* Radio Service Corporation. 

2. Post office address: State, Idaho; City, Twin Falls; 
Street and number, Box 521. 

3. Application is hereby made for modification of license 
No. 123. Dated: Expiring Sept. 1, 1932. With call letters 
KSEI, as follows: (a) Frequency, 890 kc. (b) Power:f 

(1) Night, 250. (2) Day, 250. (c) Hours of operation, 

7 A. M. continuous to 12 midnite ex Sunday start at 9 A. M. 
( d) Location of main studio, Pocatello, Idaho, (e) -. 

4. State the objects to be obtained by the modification of 
license for which this application is made. The frequency 
change will tend to enlarge the night service area of KSEI 
several times what it is at present and furthermore to 
eliminate considerable interference to KHJ because of in- 
suf-icient separation. The present night range is often 
about fifteen miles due to terrific program interference 
from KHJ Los Angeles. The expected expansion of 
KSEI’s service area will bring this additional radio service 
to about twice as many people at night as the station can 
at the present time. 

5. Does the application directly request the assignment 
of all or any part of the facilities (i. e., frequency, power, 
and/or hours of operation) now assigned to any other sta¬ 
tion or stations? No. If so, specify the station or stations 


♦Name must be identical with that used in existing license. 

flf any construction is contemplated, application for construction permit 
must be filed. 
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and the facilities requested to be withdrawn there¬ 
from. -. 

59 6. The applicant’s last application fpr station li¬ 

cense is to be considered as part of thip application, 
and the truth of the statements therein contained is hereby? 
reaffirmed except insofar as the contrary expressly ap¬ 
pears in this application. 

7. The applicant waives any claim to the us^ of any par¬ 
ticular frequency or of the ether as against the regulatory 
power of the United States because of the previous use of 
the same, whether by license or otherwise, and requests a 
station license in accordance with this application. 

Dated this 25 day of May, 1932. 

RADIO SERVICE CORPORATION, 


\Applicant. 


is the (If 
of affiant to 


S. M. SOULE, (Sec.) 

State of Idaho, 

County of Twin Falls, ss: 

S. M. Soule, being first duly sworn, upon his oath affirmed, 
according to law, deposes and says that h^ 
applicant is not an individual, state relation 
applicant) Secretary above-named applicant, pnd that the 
facts stated in the foregoing application and all exhibits at¬ 
tached thereto are true of his own knowledge, Sexcept as to 
such statements as are therein stated to be on information 
and belief, and as to such statements he believes them to be 
true. 

S. M. SOULE, 

(Affiant.) 

Subscribed and sworn to before me this 25 ^ay of May, 
1932. 

A. C. EtALL, 

Notary Public, Twin Fafls, Idaho. 

My commission expires Nov. 17th, 1935. 

[Stamp:] Dept, of Commerce, Radio Division, 1932, May 
31, P. M. 1:06. 
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Radio Supervisor’s Report. 


Application received at Seattle, Washington, May 27, 
1932. Forwarded via Radio Division May 27,1932. 


38 


SYMONS BROADCASTING COMPANY VS. 


Remarks (state any pertinent facts): Applicant desires 
modification of radio broadcast station license covering 
change in frequency assignment, as set forth in items 3 (a) 
and 4 herein. 


E WL: VA. 


EDWIN W. LOVE JOY, 

EDWIN W. LOVE JOY, 

U. S. Supervisor of Radio, 

Seventh Radio District. 


Returned by Radio Division for reason applicant failed 
to properly sign application. Resubmitted by applicant 
June 7, 1932. Again forwarded via Radio Division June 
7 1932. 

EDWIN W. LOVE JOY, 

EDWIN W. LOVE JOY, 

U. S. Supervisor of Radio, 

Seventh Radio District. 

E WL: VA. 


61 KTFI Radio Broadcasting Corporation of Idaho, 

Twin Falls, Idaho. 

O. P. Soule, President. S. M. Soule, Sec. & Gen. Mgr. 

May 25, 1932. 

Re KSEI, Pocatello. File 5-MP-B-326. Pend. Information. 

Mr. James W. Baldwin, 

Federal Radio Commission, 

Washington, D. C. 

Dear Mr. Baldwin: 

Enclosed you will find the properly verified amendment 
to our application for 890 kc. This is for our Pocatello 
Station KSEI. 

You will also note that we are requesting an extension of 
the completion date for the construction permit due to un¬ 
expected equipment and labor delays. 

Our desire to have these matters acted upon before the 
Commissions vacation can not be over emphasized and we 
will appreciate your efforts in this direction. 
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Due to the fact that we would like to begin operation im¬ 
mediately (if granted permission) I am mailing the neces¬ 
sary forms for modification of the present license thru the 
Supervisors office. It calls for 890 kc. 250 vfatts day and 


night. 


Respectfully yours, 

RADIO SERVICE CORPORATION, 
S. M. SOULE, 

S. M. SOULE, 


Sec., Twin Falls, Idat^o. 

SMS/v. | 

[Stamp:] Federal Radio Commission, Licepse Division, 
Jun. 2, 1932. 
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May 25, 1932. 


To: Federal Radio Commission. 

Subject: Amending of present KSEI Con-truction Per¬ 
mit modification asking for 500 watts day ^ind night on 
890 kc. 

File: 5-MP-B-326. 

Applicant: Radio Service Corporation, Pocatello, Idaho. 
Post office address: Box 521, Twin Falls, ijdaho (atten-* 
tion: S. M. Soule). 

Modification: Amend present request for 500 watts day 
and night on 890 kc. to 500 watts day, 250 wptts night on 
890 kc. also: extend completion date from Juty 7th to Sept. 
7, 1932 due to unexpected equipment delivery delays. 

Dated this day of May 25th, 1932. 

RADIO SERVICE CORPORATION, 

S. M. SOULE, 

S. M. SOULE, Sec. 

. 

State of Idaho, j 

County of Twin Falls, ss: 

S. M. Soule being duly sworn, upon his oath deposes and 
says he is the secretary of above named applicant and that 
the statements in the foregoing amendment are true of his 
own knowledge. 

S. M- SOULE. 
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Subscribed and sworn to before me this 25th day of May, 
1932. 

[seal.] 0. C. HALL, 

Notary Public . 

My commission expires Nov. 17, 1935. 

[Stamp:] Federal Radio Commission, License Division, 
Jun. 2, 1932. 

63 Form No. 20-A-l. 

File No.: 5-MI-B-1018. Official No.: 123. Call Letters: 
KSEI. 

United States of America, Federal Radio Commission. 

Radio Broadcasting Station License . 

Modified as of June 24,1932. 

Subject to the provisions of the Radio Act of 1927, as 
amended, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Commission, and fur¬ 
ther subject to conditions set forth in this license, the 
licensee, Radio Service Corporation, is hereby authorized 
to use and operate the radio transmitting apparatus here¬ 
inafter described for the purpose of broadcasting for the 
term beginning June 24, 1932, and ending 3 A. M., E. S. T., 
September 1, 1932. 

The licensee shall use and operate said apparatus only in 
accordance with the following terms: 

1. On a frequency of 890 kc. 

2. With power of 250 watts, with an additional - 

watts (a) from local sunrise to local sunset only, (b) for 
experimentation to determine whether interference results, 
(c) Height of Antenna (from ground or counterpoise to 

highest point of Antenna) -meters. Antenna current 

-amperes. 

3. During the following period or periods of time: Un¬ 
limited time. 

4. Under the call letters assigned by the Secretary of 
Commerce, i. e., KSEI. 

5. With the main studio of the station located at: 141 
South Sixth Avenue, Pocatello, Idaho. 

The apparatus hereinabove authorized to be used and 
operated is located at: 141 South Sixth Avenue, Pocatello, 
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Idaho—Lat. 40° 51' 05" North, Long. 112° £6' 02" West, 
and is described as follows: Composite--Broadcasting 
Transmitter. Direct Crystal Control. -st| radio stage: 
One 250 watt vacuum tube (R. C. A. UV-204-A). High 
level modulation. Maximum rated carrier [power output 
250 watts. j 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus cah not be used, 
the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 

the auxiliary radio transmitting apparatus lobated at-, 

and described as follows: -. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which may be neces¬ 
sary to comply with any decision of the Commission ren¬ 
dered as a result of any hearing held under the rules of the 
Commission prior to the commencement oii this license 
period or any decision rendered as a result of iny such hear¬ 
ing which has been designated but not held, prior to the 
commencement of this license period. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public inter¬ 
est, convenience, or necessity to the full extent of the 
privileges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the fre¬ 
quency designated in the license beyond the term hereof, 
nor in any other manner than authorized herein. Neither 
the license nor the right granted hereunder shall be as¬ 
signed or otherwise transferred in violation of the Radio 
Act of 1927 as amended. This license is subject to the 
right of use or control by the Government of the United 
States conferred by Section 6 of the Radio Aclf of 1927. 
Dated this 24th day of June, 1932. 

By direction of the Federal Radio Commission. 

[seal.] JAMES W. BALDWIN, 

Secretary. 
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64-66 (Item 9, protest, Symons Broadcasting Co., dated 
June 16, 1932, appears in Notice of Appeal, folio 9, 
as Exhibit A.) 

67-69 (Item 10, supplementary protest, Symons Broad¬ 
casting Co., dated June 28, 1932, appears in Exhibit 
B, Notice of Appeal, folio 12.) 

70 Original. 

[Stamp:] Federal Radio Commission, License Division, 
Apr. 12, 1932. 


FRC Form No. 304. 

2443. 5-ML-B 986. 

File No. 75. Call letters: KFPY. 

United States of America, Federal Radio Commission. 

Application for Modification of Radio Broadcast Station 

License . 

(Submit in duplicate to Supervisor of Radio in charge of 
district in which station is located. Swear to one copy.) 

To the Federal Radio Commission: 

1. Name of applicant:* Symons Broadcasting Company. 

2. Post office address: State, Washington; City, Spokane; 
Street and number, Symons Building. 

3. Application is hereby made for modification of license 

No. 75, dated December 1, 1931, with call letters KFPY, as 
follows: (a) Frequency: 1260. ( b ) Power:f (1) Night, 1 

KW. (2) Day, 1 KW. ( c ) Hours of operation: Unlim¬ 
ited. (d) Location of main studio: Symons Building, Spo¬ 
kane. (e) -. 

4. State the objects to be obtained by the modification of 
license for which this application is made: Increase of serv¬ 
ice area by avoiding present interference from KIDO 
within previous service area of KFPY. 

5. Does the application directly request the assignment 
of all or any part of the facilities (i. e., frequency, power, 


♦Name must be identical with that used in existing license, 
flf any construction is contemplated, application for construction permit 
must be hied. 
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and/or hours of operation) now assigned to ^ny other sta¬ 
tion or stations? No. If so, specify the station or stations 
and the facilities requested to be withdrawn therefrom: 


71 6. The applicant’s last application for station li¬ 

cense is to be considered as part of thi s application, 
and the truth of the statements therein contained is hereby 
reaffirmed except insofar as the contrary expressly appears 
in this application. 

7. The applicant waives any claim to the u$e of any par¬ 
ticular frequency or of the ether as against l^he regulatory 
power of the United States because of the previous use of 
the same, whether by license or otherwise, aiid requests a 
station license in accordance with this application. 

Dated this 6th day of April, 1932. 

SYMONS BROADCASTING COMPANY. 

T. W. SYMONS, Jr., 

Applicant . 

State of Washington, ! 

County of Spokane, ss: 

T. W. Symons, Jr., being first duly swornj, affirmed ac¬ 
cording to law, upon his oath, deposes and says that he is 
the (if applicant is not an individual, state region of affiant 
to applicant) president above-named applicant, and that 
the facts stated in the foregoing application ai^d all exhibits 
attached thereto are true of his own knowledge, except as to 
such statements as are therein stated to be on information 
and belief, and as to such statements he believes them to be 
true. 

T. W. SYMONS, Jr., 

( Affiant .) 

Subscribed and sworn to before me this 6th day of April, 
1932 

ANDREW A. OUSEN, 

Not\ary Public. 

My commission expires January 19, 1934. 

[Stamp:] Federal Radio Commission, Licejnse Division, 
Apr. 13, 1932. 

[Stamp:] U. S. Supervisor of Radio, Seattl^, Wash. Re¬ 
ceived Apr. 9, 1932,1:30 A. M. 
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72 Radio Supervisor’s Report . 

Application received at Seattle, Washington, April 9, 
1932. Forwarded via Radio Division April 9, 1932. 

Remarks (state any pertinent facts): Applicant desires 
modification of radio broadcast station license for their 
Station KFPY at Spokane, Washington, changing fre¬ 
quency from 1340 kilocycles to 1260 kilocycles. 

GEORGE V. WILTSE, 

GEORGE Y. WILTSE, 

Acting TJ. S. Supervisor of Radio, 

Seventh Radio District. 

G VW: V A. 

[Stamp.*] Federal Radio Commission, License Division, 
Apr. 13, 1932. 

73 Original. 

[Stamp:] Federal Radio Commission, License Division, 
Jun. 13, 1932. 

FRC Form No. 304 : . 

5-ML-B-1022. 

File No. 75. Call letters: KFPY. 

United States of America, Federal Radio Commission. 

Application for Modification of Radio Broadcast Station 

License. 

(Submit in duplicate to Supervisor of Radio in charge of 
district in which station is located. Swear to one copy.) 

To the Federal Radio Commission: 

1. Name of applicant:* Symons Broadcasting Company. 

2. Post office address: State, Washington; City, Spokane; 
Street and number, Symons Building. 

3. Application is hereby made for modification of license 
No. 75, dated 12th April, 1932, with call letters KFPY, as 
follows: (a) Frequency: 890 kilocycles, (fe) Power:f (1) 
Night, 1000 watts; (2) Day, 1000 watts, (c) Hours of 


♦Name must be identical with that used in existing license, 
tlf any construction is contemplated, application for construction permit 
must be filed. 
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operation: Unlimited. ( d ) Location of mapi studio: Sy¬ 
mons Building, Spokane. ( e ) -. 

4. State the objects to be obtained by the njiodification of 
license for which this application is made: 

The change requested would greatly benefijt radio recep¬ 
tion for the listeners in Washington, Idaho ^nd Montana, 
for the following reasons: 

First, KIDO of Boise, Idaho, on the adjoinjng channel of 
1350 kilocycles, has a field pattern extending toward the 
northwest with greater signal strength than }n other direc¬ 
tions, resulting in considerable interference With the recep¬ 
tions of KFPY’s programs in the Spokane trajde area which 
should otherwise receive these programs, apd conversely 
would also better reception of KIDO’s programs to Idaho 
listeners in the Boise territory bv increasing tjhe separation 
between KIDO and KFPY. ’ I 

Second, throughout the entire Spokane tratfle area which 
should be served by broadcasting from Spcfkane, the re¬ 
quested frequency of 890 kilocycles is much clearer and bet¬ 
ter for reception than KFPY’s present assigned frequency 
of 1340 kilocycles, particularly in the towns, where the 
power and light systems create much noise on [receiving sets 
which are tuned to 1340 kilocycles but none on [receiving sets 
tuned to 890 kilocycles. 

Third, the change requested would enable KGIR, of 
Butte, Montana, to be placed on 1340 kilocycles, on which 
frequency KGIR would be enabled to give muCh better serv¬ 
ice to the Montana listeners than at present}, by clearing 
KGIR from interference from KGER’sjsky wave. 

74 5. Does the application directly request the assign¬ 
ment of all or any part of the facilities (i. e., fre¬ 
quency, power, and/or hours of operation) now assigned to 
any other station or stations? No. If so, specify the sta¬ 
tion or stations and the facilities requested to fbe withdrawn 

therefrom:-. 

75 6. The applicant’s last application ibr station li¬ 
cense is to be considered as part of thip application, 

and the truth of the statements therein contained is hereby 
reaffirmed except insofar as the contrary expressly appears 
in this application. 

7. The applicant waives any claim to the us£ of any par¬ 
ticular frequency or of the ether as against tfye regulatory 
power of the United States because of the previous use of 
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the same, whether by license or otherwise, and requests a 
station license in accordance with this application. 

Dated this 6th day of June, 1932. 

SYMONS BROADCASTING CO., 
By T. W. SYMONS, Jr., Pres., 

Applicant. 

State of Washington, 

County of Spokane , ss: 

T. W. Symons, Jr., being first duly sworn, upon his oath 
deposes and says that he is the (If applicant is not an in¬ 
dividual, state relation of affiant to applicant) President 
above-named applicant, and that the facts stated in the fore¬ 
going application and all exhibits attached thereto are true 
of his own knowledge, except as to such statements as are 
therein stated to be on information and belief, and as to 
such statements he believes them to be true. 

T. W. SYMONS, Jr., 

{Affiant.) 


Subscribed and sworn to before me this 6th day of June, 
1932. 


ANDREW A. OLSEN, 

Notary Public. 

My commission expires Jan. 19, 1934. 


[Stamp:] U. S. Supervisor of Radio, Seattle, Wash. Re¬ 
ceived Jun. 7, 1932, 4:45 A. M. 

[Stamp:] Radio Division, Dept, of Commerce, 1932, Jun. 
11, P. M. 12:07. 


76 Radio Supervisor’s Report. 

Application received at Seattle, Washington, April 13, 
1932. Forwarded via Radio Division, April 13,1932. 

Remarks (state any pertinent facts): Applicant desires 
modification of construction permit for their Station KSEI, 
Pocatello, Idaho, requesting change of frequency from 900 
kilocycles to 890 kilocycles and increasing the power from 
250 watts night to 500 watts day and night. 

GEORGE V. WILTSE, 

GEORGE Y. WILTSE, 

Acting TJ. S. Supervisor of Radio, 
i Seventh Radio District. 

GYW :VA. 
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[Stamp:] Federal Radio Commission, License Division, 
Apr. 13, 1932. 

77 Form No. 20-A-l. j 

File No.: 5-E-B-75. Official No.: 75. Call Letters: KFPY. 

United States of America, Federal Radio Commission. 

Radio Broadcasting Station Licence. 

Subject to the provisions of the Radio Act of 1927, as 
amended, subsequent acts, and treaties, and all regulations 
heretofore or hereafter made by this Corrimission, and 
further subject to conditions set forth in this license, the 
licensee, Symons Broadcasting Company, id hereby au¬ 
thorized to use and operate the radio transmitting appa¬ 
ratus hereinafter described for the purpose of broadcast¬ 
ing for the term beginning 3 a. m., E. S. T. May 1, 1932, 
and ending 3 a. m. E. S. T. November 1, 1932. 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 1340 kc. 

2. With power not in excess of 1 kilowattd, with an ad¬ 
ditional -watts, (a) from local sunrise to local sunset 

only; ( b ) for experimentation to determine ydiether inter¬ 
ference results; (c)-. Height of Antenna (from ground 

or counterpoise to highest point of Antenna) -meters. 

Antenna current, 4.8 amperes for 1 kilowatt. Antenna re¬ 
sistance, 47.0 ohms. 

3. During the following period or periods jof time: Un¬ 
limited time. 

4. Under the call letters assigned by the 'Secretary of 
Commerce, i. e., KFPY. 

5. With the main studio of the station located at Symons 
Building, Spokane, Washington. 

The apparatus hereinabove authorized to be used and 
operated is located at Symons Building, Spokane, Wash¬ 
ington, Lat. 47° 55' 05" North, Long. 117° ^7' 00" West, 
and is described as follows: Western Electric—Type D- 
87737—Broadcasting Transmitter. Serial Ho. 114. Di¬ 
rect Crystal Control. Last radio stage: one 5 kilowatt 
vacuum tube (W. E. 228-A). Low level modulation. Maxi- 
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mum rated carrier power output 1 kilowatt. Antenna: 
Type “T”; length, 30'; height of vertical lead, 121'; di¬ 
rect ground towers insulated. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus can not be used, 
the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 

the auxiliary radio transmitting apparatus located at-, 

and described as follows: -. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which may be 
necessary to comply with any decision of the Commission 
rendered as a result of any hearing held under the rules 
of the Commission prior to the commencement of this 
license period or any decision rendered as a result of any 
such hearing which has been designated but not held, prior 
to the commencement of this license period. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public in¬ 
terest, convenience, or necessity to the full extent of the 
privileges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the fre¬ 
quency designated in the license beyond the term hereof, 
nor in any other manner than authorized herein. Neither 
the license nor the right granted hereunder shall be as¬ 
signed or otherwise transferred in violation of the Radio 
Act of 1927 as amended. This license is subject to the 
right of use or control by the Government of the United 
States conferred by Section 6 of the Radio Act of 1927. 

Dated this 12th day of April, 1932. 

By direction of the 

[seal.] FEDERAL RADIO COMMISSION, 

JAMES W. BALDWIN, 

Secretary. 

i m g* 
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78 Form No. 20-A-l. 

File No.: 5-R-B-752. Official No.: 752. !Call Letters: 
KGIR. | 

United States of America, Federal Radio Commission. 


Radio Broadcasting Station License. 


Subject to the provisions of the Radio Abt of 1927, as 
amended, subsequent acts, and treaties, and 4ll regulations 
heretofore or hereafter made by this Commission, and 
further subject to conditions set forth in thjs license, the 
licensee, KGIR, Incorporated, is hereby authorized to use 
and operate the radio transmitting apparatus hereinafter 
described for the purpose of broadcasting foi the term be¬ 
ginning 3 a.; m., E, S. T. May 1, 1932, and ending 3 a. m., 
E. S. T. November 1,1932. 

The licensee shall use and operate said apparatus only 
in accordance with the following terms: 

1. On a frequency of 1360 kc. 

2. With power not in excess of 500 wattsl with an ad¬ 
ditional -watts, (a) from local sunrise ti local sunset 

only; ( b ) for experimentation to determine whether inter¬ 


ference results; (c) 


Height of Antenna 


or counterpoise to highest point of Antenna) 

Antenna current,-amperes. 

3. During the following period or periods 
limited time. 


(from ground 
-meters. 

of time: Un- 

Secretary of 


4. Under the call letters assigned by the 
Commerce, i. e., KGIR. 

5. With the main studio of the station located at 121 
West Broadway, Butte, Montana. 

The apparatus hereinabove authorized to be used and 
operated is located at 121 West Broadway, Biitte, Montana. 
Lat. 46° 02' North, Long. 112° 46' West, and is described 
as follows: Composite—Broadcasting Transmitter. Direct 
Crystal Control. Last radio stage: two 250 Iwatt vacuum 
tubes (R. C. A. UV204-A). High level modulation. Maxi¬ 
mum rated carrier power output 500 watts. 

For emergency purposes only, when by reason of break¬ 
down or similar reason the said apparatus can not be used, 

4—5757a 
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the licensee is authorized to use and operate (but only in 
accordance with the terms and conditions of this license) 

the auxiliary radio transmitting apparatus located at-, 

and described as follows: -. 

The Commission reserves the right during said license 
period of terminating this license or making effective any 
changes or modification of this license which may be 
necessary to comply with any decision of the Commission 
rendered as a result of any hearing held under the rules 
of the Commission prior to the commencement of this 
license period or any decision rendered as a result of any 
such hearing which has been designated but not held, prior 
to the commencement of this license period. 

This license is issued on the licensee’s representation 
that the statements contained in licensee’s application are 
true and that the undertakings therein contained so far as 
they are consistent herewith, will be carried out in good 
faith. The licensee shall, during the term of this license, 
render such broadcasting service as will serve public in¬ 
terest, convenience, or necessity to the full extent of the 
privileges herein conferred. 

This license shall not vest in the licensee any right to 
operate the station nor any right in the use of the fre¬ 
quency designated in the license beyond the term hereof, 
nor in any other manner than authorized herein. Neither 
the license nor the right granted hereunder shall be as¬ 
signed or otherwise transferred in violation of the Radio 
Act of 1927 as amended. This license is subject to the 
right of use or control by the Government of the United 
States conferred by Section 6 of the Radio Act of 1927. 

Dated this 12th day of April, 1932. 

By direction of the 

[seal.] i FEDERAL RADIO COMMISSION, 

JAMES W. BALDWIN, 
i Secretary. 
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Original. 


FRC Form No. 304. 

5-ML-B-1004. 

File No.: 752. Call letters: KGIR. 

[Stamp:] Federal Radio Commission, License Division, 
May 18, 1932. 
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[Stamp:] Radio Division, Dept, of Commerce, 1932, May- 
18, P. M. 12:56. 

United States of America, Federal Radio Commission. 

Application for Modification of Radio Broadcast Station 

License . 

(Submit in duplicate to Supervisor of Radio in charge 
of district in which station is located. Swear t)o one copy.) 

To the Federal Radio Commission: 

1. Name of applicant*: KGIR, Incorporated. 

2. Post office address: State, Montana; City, Butte; 
Street and number, 121 W. Broadway. 

3. Application is hereby made for modification of license 

No. 752; dated April 12, 1932, with call letters KGIR, as 
follows: (a) Frequency, 1340 (requested as njiodification). 
( b) Powerf: (1) Night, 500; (2) Day, 500. (c) Hours of 
operation, Unlimited. ( d) Location of main studio: 121 W. 
Broadway, Butte, Montana, (e) -. 


modification 
By decreas- 


4. State the objects to be obtained by the 
of license for which this application is made: 
ing interference on 1360 kcs. without increasing interfer¬ 
ence on any other frequency. This will bring increased 
radio service to listeners in the service area of KGIR, 
Butte, Montana and to the area of KGER, JLong Beach, 
California. 

Under Present Allocation KGIR op 1360 Kcs. 

1370 Kcs. On 1370 kcs. the nearest statiop to Butte is 
Seattle, Wash. 530 miles distant. [The stations 
on this frequency are local station^ with power 
up to 100 watts night time, 39 stations are as¬ 
signed to this frequency. 

1360 Kcs. Nearest station (frequency novjr in use by 
KGIR) KGER, Long Beach Cal. 1 kw., 950 
miles distant. KGIR’s signal goes south ex- 


♦Name must be identical with that used in existing license. 

tlf any construction is contemplated, application for construction permit 
must be filed. 
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treinely well. Many reports are received from 
California indicating KGIR causes interference 
Present with KGER in that state. KGER’s signal goes 
fre- north exceptionally well. Thirty miles south of 
quency Butte, the signal strength of KGER will al¬ 
most kill KGIR’s signal at night. 

1350 Kcs. On this frequency of 1350 kcs. the nearest sta¬ 
tion to Butte is KIDO, Boise, Idaho, 1 kw., 280 
miles distant. This is the channel adjacent to 
either 1360 kcs. or 1340 kcs. so interference on 
this channel will not be changed by KGIR 
changing from 1360 kcs. to 1340 kcs. 

Under New Allocation KGIR on 1340 Kcs. 

1340 Kcs. Nearest station to Butte on 1340 kcs. is 
KFPW, Ft. Smith, Arkansas, 50 watts, 1200 
miles distant. (A bulletin just received shows 
this station has made application to change its 
frequency.) The Continental Divide raises up 
Re- to the east of KGIR for several thousand feet, 

quested The mountains are less than 2 miles distant and 
fre- are composed mainly of decomposed granite, 
quency KGIR’s signal does not get over these well to 
the east. Neither are eastern stations received 
well in the mountainous area to either the east 
or west of Butte. The distance between KGIR 
and KFPW is 250 miles greater than between 
KGIR and KGER on 1360 kcs. 

1330 Kcs. On 1330 kcs. the nearest station to Butte 
would be KSCJ, 1 kw. night, 2% kw. day, Sioux 
City, Iowa, 825 miles distant. KGIR’s signal 
does not go east and eastern stations are not 
received, except very infrequently on the West 
side of the Rocky Mountains. 

80 5. Does the application directly request the assign¬ 

ment of all or any part of the facilities (i. e., fre¬ 
quency, power, and/or hours of operation) now assigned 
to any other station or stations? No. If so, specify the 
station or stations and the facilities requested to be with¬ 
drawn therefrom: -. 

81 6. The applicant’s last application for station 
license is to be considered as part of this applica- 
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tion, and the truth of the statements therein contained is 
hereby reaffirmed except insofar as the contrary expressly 
appears in this application. 

7. The applicant waives any claim to the use| of any par¬ 
ticular frequency or of the ether as against th^ regulatory 
power of the United States because of the previous use of 
the same, whether by license or otherwise, and requests 
• a station license in accordance with this application. 

Dated this 12th day of May, 1932. 

KGIR, INCORPORATED, 

E. B. CRANEY, 

Applicant. 

| 

State of Montana, 

County of Silver Bow, ss: 

E. B. Craney, being first duly sworn, upon his oath, af¬ 
firmed, according to law, deposes and says that he is the 
(If applicant is not an individual, state relation of affiant 
to applicant) President and Manager above-n^med appli¬ 
cant, and that the facts stated in the foregoing application 
and all exhibits attached thereto are true of his own knowl¬ 
edge, except as to such statements as are therein stated to 
be on information and belief, and as to such statements 
he believes them to be true. 

E. B. CRANEY, 

{Affiant,) 

Subscribed and sworn to before me this 12th day of May, 
1932. 

[seal.] LEO McMUL^EN, 

Notary Public . 

Notary Public for the State of Montana, residing at 
Butte, Montana. 

My commission expires March 12, 1934. 

[Stamp:] Received May 14, 1932. U. S. Supervisor of 
Radio, Seattle, Wash. 

[Stamp:] Received May 13, 1932. U. S. Supervisor of 
Radio, Seattle, Wash. 

82 Radio Supervisor’s Report . 

Application received at Seattle, Washington, May 14, 
1932. Forwarded via Radio Division May 14,1932. 






54 


SYMONS BROADCASTING COMPANY VS. 


Remarks (state any pertinent facts): Applicant desires 
change in frequency assignment for Broadcasting Station 
KGIR as indicated herein. 

See applicant’s letter attached of May 7, 1932. 

EDWIN W. LOVE JOY, 

EDWIN W. LOVE JOY, 

U. S. Supervisor of Radio, 
i Seventh Radio District. 


EWL.-VA. 


[Stamp:] Federal Radio Commission, License Division, 
May 18, 1932. 


83&84 Duplicated matter omitted: (Item 16, applica¬ 
tion to amend request for change in frequency of 
KGIR, dated June 28, 1932, appears in Exhibit C, Notice 
of Appeal, folio 14.) 


85 In the Court of Appeals of the District of Columbia. 

No. 5757. 


Symons Broadcasting Company (Station KFPY) 

v. 

Federal Radio Commission. 

Certificate of James W. Baldwin, Secretary of the Federal 

Radio Commission. 

I, James W. Baldwin, Secretary of the Federal Radio 
Commission, do hereby certify that the attached are the 
originals or true and correct copies of applications, 
licenses, minutes of the Commission and other papers be¬ 
fore the Commission in the matters involved in the above 
entitled appeal. 

Witness my hand and the seal of the Federal Radio 
Commission this ninth day of September, A. D. 1932. 

JAMES W. BALDWIN, 

Secretary. 

86 [Endorsed:] No. 5757. In the Court of Appeals 
of the District of Columbia. Symons Broadcasting 
Company (Station KFPY), Appellant, v. Federal Radio 
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Commission. Statement, order and record in the matter 
of the application of Radio Service Corporatibn for modi¬ 
fication of construction permit to change frequency from 
900 to 890 kilocycles. Federal Radio Commission. D. M. 
Patrick, General Counsel. Court of Appeals, District of 
Columbia. Filed Sep. 9, 1932. Henry W. Hodges, Clerk. 

Endorsed on cover: Federal Radio Commission. No. 

i 

5757. Symons Broadcasting Company, appellant, vs. Fed¬ 
eral Radio Commission, Radio Service Corporation, inter¬ 
vener. Court of Appeals, District of Columbi^. Filed Jul. 
28, 1932. Henry W. Hodges, Clerk. 


(2658) 
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Court of Appeals 

of the District of Columbia. 

No. 5757. ! 


Symons Broadcasting Company, 

Appellant , 
vs. 

Federal Radio Commission, 

Radio Service Corporation, 

Intervener . 



BRIEF ON BEHALF OF SYMONS BROADCASTING 

COMPANY, APPELLANT. 


Statement of Case and the Question Involved. 

This is an appeal by appellant (KFPY) fro}n an order 
or decision of the Federal Radio Commission plated July 
11, 1932, which denied protests theretofore filed by it 
on July 27, 1932 and July 28, 1932, protesting the action 
of the Commission in granting intervener (KSEI) au¬ 
thority to broadcast on 890 kc. 

The authority to KSEI was twofold, namelV— 

(1) The granting on June 10, 1932, of a modified ap¬ 
plication for a construction permit (Fol. 44). 

(2) The granting on June 24, 1932 of a j license to 
change its frequency from 900 kc, on which it had pre¬ 
viously broadcast, to 890 kc (Fol. 45). 
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The protests in question were filed because on June 
7, 1932, prior to any action by the Commission on the 
applications of KSEI for construction permit and for 
permission to change its frequency to 890 kc, appellant 
had applied for a modification of license to broadcast 
on this frequency (890 kc) and because the grants to 
KSEI were made on ex parte representations of KSEI 
and without any notice to appellant or any opportunity 
to appellant to be heard. 

It is appellant’s contention that in such a case where 
two stations, both broadcasting on assigned frequencies, 
apply for a new frequency upon the stated ground of pub¬ 
lic interest, convenience and necessity, the granting of 
the new frequency to one of such stations without any 
notice or any hearings is arbitrary and capricious and 
contrary to law and to the Constitution of the United 
States. 

This is the broad question raised and the specific 
reasons why such action on the part of the Commission 
was erroneous, are stated hereinafter. 

Maimer in Which Question is Raised. 

As previously stated the grants to KSEI were made 
without any notice to appellant or any opportunity to 
appellant to be heard. 

The action of the Commission on June 10, 1932 and 
June 24, 1932 in making these grants, was protested by 
appellant on June 27, 1932 and June 28, 1932 when it 
filed a protest and supplementary protest, respectively 
(Fols. 9-13). These protests were filed pursuant to Rule 
45 of the Rules and Regulations of the Commission. 
They were filed within 20 days from the dates of the 
grants to KSEI, and they contained a statement of 
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appellant’s interest in the matter and a statement of 
the facts which appellant expected to prove [upon hear- 
ing. j 

Notwithstanding such protests, and notwithstanding 
that Rule 45 provided that upon a receipt cjf a protest 
the application would be set for hearing, t\e Commis¬ 
sion on July 11, 1932 denied appellant’s protests and 
thereby made final and effective the grant^ to KSEI 
(Fol. 6). | 

Thereafter and on July 28, 1932, pursuant] to Section 
16 of the Radio Act of 1927, appellant appealed to this 
Court. 

Facts. 

Prior to April 4, 1932 KFPY and KSEI, appellant 
and intervener, respectively, were both broadcasting 
upon assigned frequencies, pursuant to licences granted 
by the Commission. 

KFPY, the oldest station in the City oi Spokane, 
Washington, and which has been operated under the 
same management for nearly ten years (F61. 9), was 
licensed to broadcast on 1340 kc, designated a^ a regional 
frequency, on unlimited time and with a power of 1000 
watts, day and night (Fol. 77). 

Prior to April 4, 1932, KSEI, located at Pocatello, 
Idaho, and presumably affiliated with Station KTFI, 

_ _ i 

Twin Falls, Idaho, (Fol. 61), had been graiited a con¬ 
struction permit for 250 watts at night and 500 watts 
during the day on 900 kc (Fols. 54-55). This was also 
a regional frequency. 

On April 4, 1932, KSEI signed an amended applica¬ 
tion for a construction permit to operate on 890 kc in- 
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stead of 900 ke and with a power of 500 watts day and 
night (Fols. 47-54). This application was received by 
the Commission on April 13,1932 (Fols. 47, 55). 

On April 4, 1932 when KSEI signed its amended ap¬ 
plication for construction permit to operate on 890 kc 
the latter frequency was designated as a “Regional Fre¬ 
quency—Canadian Shared’’ (Rules 123 and 124 of Rules 
and Regulations of Federal Radio Commission). Sta¬ 
tion KFPY, being located less than 250 miles from the 
Canadian border could not then have applied for this 
frequency. This did not apply to KSEI since Pocatello 
is located approximately 450 miles from the border (Rule 
123). As we shall see hereinafter the situation with re 
spect to the availability of this frequency was later 
changed by an agreement between the United States 
and Canada. 

On April 9, 1932, appellant signed an application for 
a modification of license to change its frequency from 
1340 kc to 1260 kc (Fols. 70-71). . 

This application, which was made upon the ground 
that it would result in “increase of service area by 
avoiding interference from KIDO within previous serv¬ 
ice area of KFPY” (Fol. 70), was later withdrawn 
pending appellant’s later application for modification 
of its license to change its frequency from 1340 kc to 890 
kc (Fol. 12). This withdrawal of appellant’s application 
for 1260 kc was made so appellant would not have any 
inconsistent or conflicting applications pending (Rule 
49). 

Appellant’s application for 1260 kc, therefore, has no 
-bearing upon the issues on this appeal, and we have 
merely referred to it so that all the facts will be clearly 
before the Court. 
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On May 5, 1932, the frequency of 890 kc, the subject 
matter of this appeal, was released to the Uiiited States 
as a regional frequency by an agreement between the 
United States and Canada (Fol. 2). This made it avail¬ 
able for application by appellant for the first time. 

i 

On May 25, 1932 KSEI signed two applications, name¬ 
ly, i 

(1) An application to amend its previous application 
for a construction permit to operate on 890 kc 
500 watts day and 250 watts night, instead of 500 
watts day and night, and to extend completion 
date from July 7, 1932, to September 7, 1932 
(Fols. 61-62). 

(2) An application for modification of license to 

change its frequency from 900 kc to 890 kc (Fols. 
58-59). I 

These two applications, although executed on the 
same day, were transmitted through different channels 
and arrived at the Commission on different d^tes. 

The application for modification of license] (Commis¬ 
sion File Number 5-ML-B-1018) was stampbd by the 
Supervisor of Radio at Seattle, Washington, on May 
27, 1932 (Fol. 60) and by the Department of Commerce, 
Radio Division on May 31, 1932 (Fol. 59). Not having 
been properly signed it was thereafter apparently re¬ 
submitted to the Supervisor of Radio at Seattle on June 
7, 1932 (Fol. 60). It was again stamped by the Depart¬ 
ment of Commerce, Radio Division, on Jun^ 11, 1932 
(Fol. 58), and finally stamped by the Commission’s Li¬ 
cense Division on June 13, 1932 (Fol. 58). ! 

On the other hand the application to amefid its pre¬ 
vious application for a construction permit (Commis- 
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sion File Number 5-MP-B-326), and which was signed 
the same day, was mailed directly to the Commission 
(Rule 4) with a letter stating that the application for 
modification of license was being mailed through the 
Supervisor’s office (Fol. 61). 

This letter and the accompanying application were 
stamped by the License Division of the Commission on 
June 2, 1932 (Fols. 61, 62). 

In the meantime and on June 6, 1932, appellant signed 
an application for modification of license to change its 
frequency from 1340 kc to 890 kc (Fol. 75). 

This application specified a number of reasons why 
the requested change would benefit listeners in Wash¬ 
ington, Idaho and Montana. It was based solely on 
public interest, convenience and necessity (Fol. 73). 

This application was received by the Supervisor of 
Radio in Seattle on June 7, 1932, by the Radio Division 
of the Department of Commerce on June 11, 1932 and 
by the Commission’s License Division on June 13, 1932 
(Fols. 73, 75). 

On June 10, 1932, the Commission made the first of 
the two grants complained of by granting the amended 
application of intervener for a construction permit (Fol. 
44). 

The second grant complained of was made on June 
24, 1932 when the Commission granted intervener’s 
application for a modification of license to change its 
frequency from 900 kc to 890 kc (Fol. 45). 

So much for the facts with reference to the various 
applications filed by appellant and intervener. 
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Applications Filed by KGIR. ! 

Station KGIR, operating on a frequency of 1360 kc and 
with a power of 500 watts, is located at Butte, Montana 
(Fol. 78). | 

On May 12,1932 KGIR signed an applicatipn for mod¬ 
ification of its license requesting authority to broadcast 
on 1340 kc instead of 1360 kc (Fols. 79-81), contingent 
upon the granting of appellant's original application 
to change from 1340 kc to 1260 kc. 

After appellant filed its amended application asking 
for 890 kc instead of 1260 kc, KGIR amended its request 
so as to conform with appellant’s amended application 
(Fol. 14). 

This application was filed on June 28,193^ and it con¬ 
tained a request that the matter be set down for a hear¬ 
ing at the same time as appellant’s application for 890 
kc. It alleged that it believed that both of ^he changes 
requested would be in the public interest fok* all of the 
reasons averred by appellant (Fol. 14). j 

The Court will recall that KGIR’s notice of intention 
to intervene was struck upon the ground thit it should 
have appealed rather than have intervened. 

However, even though KGIR is not a palrty to this 
proceeding, nevertheless the facts in the record (Fols. 
14, 79-81), establish clearly that its position js in accord 
with that of appellant and that it feels that] the public 
has been aggrieved by the refusal of the Conjimission to 
grant appellant a hearing. j 

What Appellant is Seeking. 

Before we discuss the question of the legality of the 
Commission’s ruling in this case we desire t^> point out 
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very briefly the purpose of the various applications and 
protests filed by appellant. 

Since no hearing was ever granted to appellant and 
since, because of this, the Commission’s ruling was tant¬ 
amount to a judgment on the pleadings, we assume that 
all of appellant’s allegations will be deemed to be true. 
For this reason we will only refer to them briefly. 

Appellant’s station is located in the City of Spokane, 
which has a population of 150,000 people. It renders 
service to a total population of 750,000 (Fol. 9). 

Appellant’s station is on the Don Lee and Columbia 
Broadcasting Company net works. It also maintains a 
circuit and releases programs originating in Coeur 
d’Alene, Idaho (Fol. 10). This, of course, is in addition 
to its own local programs. 

On 1340 kc it was confronted with certain technical 
difficulties, viz: 

(1) Interference in the form of cross-talk or blanket¬ 
ing from KIDO in Boise, Idaho, operating on 1350 
ke. (Fol. 13). 

(2) Interference from KMO in Tacoma, Wash., on 
1330 kc. (Fol. 13). 

_(3) Interference from local power companies which 
would not be present if appellant were shifted to 
890 kc. (Fol. 13). 

(4) Difficulty because of ‘ 4 skip-distance” effect of the 
1340 frequency (Fol. 13). 

It was because of these difficulties that appellant ap¬ 
plied for 890 kc shortly after that frequency was re¬ 
leased by Canada. Both appellant and KG1IR felt that 



the listening public of the Northwest would be benefited 
by shifting appellant to 890 kc and KGIR [to 1340 kc. 
The specific benefits are all set forth in the record. They 
include: 

(1) Benefit to KIDO in Boise, Idaho, operating on 
1350 kc. 

(2) Benefit to KMO in Tacoma, Washington, operat¬ 
ing on 1330 kc. 


(3) Benefit to KID in Idaho Falls, Idaho 


(Fol. 10). 


(4) Elimination of power interference and skip-dis¬ 
tance effect impairing appellant’s present service area. 

(5) Benefit to KGIR by releasing to it the 1340 fre¬ 
quency. 

(6) Elimination of heterodyne interference between 
KGIR now on 1360 kc and KGER in Long Beach, Cali¬ 
fornia, also operating on 1360 kc. This interference is 
caused by KGER’s strong directional signal (Fol. 79). 

In other words the requested changes were p ased sole¬ 
ly on the public interest, convenience and necessity and 
the Commission in denying appellant’s application and 
in refusing to grant a hearing, arbitrarily, it seems to us, 
disregarded an opportunity to improve reception and 
thus serve the public in at least four states. 

We also call attention to the fact that appellant alleged 
that it expected to prove that intervener had agreed that 
it was in the public interest for appellant to be granted 
890 kc (Fols. 10, 13). ! 

This allegation of fact is denied by intervpner but of 
course only a hearing wull determine whether or not it 
can be substantiated. 
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In view of this very allegation, however, as well as the 
others referred to, it seems to us that the Commission 
should most certainly have granted the various interested 
parties a hearing. 

* • 

The Error Relied Upon. 

The error relied upon is that the Commission on July 
11,1932, erred in denying appellant’s protests of June 27, 
1932 and June 28, 1932, respectively, protesting the ac¬ 
tion of the Commission in granting intervener a con¬ 
struction permit on June 10, 1932, and a license to oper¬ 
ate on 890 kc on June 24, 1932, and which grants were 
made without notice to appellant or any opportunity to 
appellant to be heard. 

The specific reasons why this action constituted re¬ 
versible error are stated hereinafter. 

The Issues on This Appeal. 

Appellant’s contentions upon this appeal are as fol¬ 
lows: 

(1) Both appellant and intervener, operating on as¬ 
signed frequencies of 1340 kc and 900 kc, respectively, 
applied for 890 kc before the Commission made any grant 
of any kind to intervener. 

(2) The action of the Commission in this case in re¬ 
fusing to grant appellant a hearing was contrary to its 
own rules and regulations as a result of which appellant 
has been prejudiced in its procedural rights before the 
Commission. 

(3) In any event the action of the Commission was 
contrary to the provisions of the Radio Act of 1927, 
(Feb. 23, 1927, c. 169, Sec. 41, 44 Stat. 1174), and was 
arbitrary and capricious. 
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(4) The action of the Commission was contrary to the 
Constitution of the United States in that it was an arbi¬ 
trary exercise of power by a federal administrative tri¬ 
bunal and was a denial of due process of lav’. 

(5) The action of the Commission was contrary to the 
public interest, convenience and necessity. j 

(6) Intervener’s motion to strike a portion of the no¬ 

tice of appeal, decision upon which motion iwas post¬ 
poned until hearing upon the merits, should |be denied. 
In any event there was nothing unethical in th^ insertion 
of the matter complained of. | 

POINT I. 

Both appellant and intervener, operating on assigned fre¬ 
quencies of 1340 kc and 900 kc, respectively, applied for 890 kc 
before the Commission made any grant of any kind to inter¬ 
vener. 

We have already stated the facts fully. 

| 

Prior to the controversy in this case appellant and 
intervener were broadcasting on assigned frequencies of 
1340 kc and 900 kc respectively. 

Intervener’s Applications. 

On April 4, 1932, intervener filed an amended applica¬ 
tion for a construction permit (Fols. 47-55). 

Later and on May 25, 1932, intervener signed, first, a 
further amended application for a construction permit to 
omit its previous request for increased poweij and ask¬ 
ing for an extension of the completion date to September 
7, 1932, and secondly, an application for a modification 
of license to operate on 890 kc (Fols. 58-62). 

The amended application for a construction permit 
was mailed directly to the Commission und^r Rule 4 
which provides: 
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4 4 4. Any amendment of a pending application 
shall be verified in the same manner as was the origi¬ 
nal application and shall be sent direct to the Com¬ 
mission.’’ 

Intervener’s other application for a modification of 
license was sent to the Supervisor of Radio in Seattle 
under Rule 2 which provides: 

i 

4 ‘2. Each application shall be filed in duplicate 
at the office of the supervisor of radio of the dis¬ 
trict in which the station is * * located.” 

Rule 30 gives the address of the Supervisor for each 
district. 

However, intervener’s application for a modification 
of license did not comply with Rule 216 which provides: 

“216. Upon completion of construction in exact 
accord with the terms of a construction permit, the 
permittee shall file application for a license through 
the office of the supervisor of radio of the district 
in which the station is located.” (Italics ours.) 

In the same breath intervener requested an extension 
of the completion date of its construction permit and re¬ 
quested a modification of its license. 

In other words intervener did not wait until the con¬ 
struction which it requested was completed before ap¬ 
plying for a modification of license to operate on the 890 
frequency. In fact it did not even wait until the con¬ 
struction permit was granted, as it signed its applica¬ 
tion for a modification of license on May 25,1932, where¬ 
as the grant of the construction permit w’as not made 
until June 10, 1932. 

This is also covered by Section 21 of the Radio Act 
which provides in part: 

4 4 Upon the completion of any station for the con¬ 
struction or continued construction for which a per- 


mit has been granted, and upon it being n(iade to ap¬ 
pear to the licensing authority that all [the terms, 
conditions, and obligations set forth in the applica¬ 
tion and permit have been fully met, ahd that no 
cause or circumstance arising or first coming to the 
knowledge of the licensing authority sincd the grant¬ 
ing of the permit would, in the judgmenj; of the li¬ 
censing authority, make the operation of such sta¬ 
tion against the public interest, the licensing author¬ 
ity shall issue a license to the lawful holder of said 
permit for the operation of said station. Said license 
shall conform generally to the terms of said per¬ 
mit.” j 

Of course under Section 21 the grant of a permit to 
construct a station may imply a right (subject to condi¬ 
tions) to a license to use it when constructed, but that 
can hardly lead to a right to any particular 
power or hours of operation. 


frequency, 


The Commission is not bound by the term$ of a con¬ 
struction permit and after the completion of the con¬ 
struction therein provided it may issue a license for dif¬ 
ferent power, frequency or hours. 


See Radio Bulletin of the School of Law, Tlje Catholic 
University of America, August, 1931, Pages J80-81, and 
cases cited therein. 


A construction permit is subject to forfeiture if the 
conditions contained therein are not complied with. See 
Rule 12 and Section 21 of the Radio Act. 


In short it seems to appellant that intervener’s ap¬ 
plication for a modification of license in thi^ case was 
premature, and in any event the construction ^rant gave 
intervener no such priority to the 890 frequency as to 
preclude appellant from being accorded a hearing. 
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Appellant’s Application: 

Appellant was not required to file a preliminary ap¬ 
plication for a construction permit because its station 
was completed prior to February 23, 1927, and had been 
in operation for nearly 10 years (Fol. 9). 

This is covered by Rule 7 and by Section 21 of the 
Radio Act. 

And see also Rule 15 specifically covering applications 
for modification of license where no construction is neces¬ 
sary. 

In any event, as we have seen, appellant’s application 
for a modification of its license was signed on June 6,- 
1932. This was before any action of any kind had been 
taken on either of intervener’s applications. 

This application was sworn to before a Notary on June 
6,1932. It was received by the Supervisor in Seattle on 
June 7,1932, by the Radio Division of the Department of 
Commerce on June 11, 1932, and by the License Division 
of the Commission on June 13, 1932 (Fols. 73-75). 

Appellant’s application for a modification of license 
clearly complied with Rules 2 and 30 and with Section 10 
of the Radio Act. 

The Grants to Intervener. 

The first grant to intervener was its amended applica¬ 
tion for a construction permit which it signed on May 
25, 1932, which it sent directly to the Commission under 
Rule 4, and which was received by the Commission on 
June 2, 1932 (Fol. 44). 

This grant was made on June 10,1932, which was three 
days after appellant’s application had been received by 
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the Supervisor in Seattle. The date of required comple¬ 
tion of construction was September 7,1932 (Fol. 57). 

The second grant to intervener of its application for 
a modification of license was made on June 24,1932 (Fol. 
45). j 

This was made in spite of the fact that tjhe applica¬ 
tion did not comply with Rule 216 or Sectioh 21 of the 
Radio Act in that the construction requested had not 
been completed, in spite of the fact that the application 
was received by the Commission simultaneously with ap¬ 
pellant’s application for a modification of license, to wit 
on June 13,1932, and in spite of the fact that iji any event 
the construction permit previously granted qid not im¬ 
ply the right later to operate on any particular fre¬ 
quency. 

Argument. 

The argument of the Commission and of intervener will 
probably be that appellant cannot be heard to complain 
because its application was not actually received by the 
Commission until June 13, 1932 which was i:hree days 
after the initial grant to intervener on June 10, 1932. 

This argument, of course, is predicated upoin a techni¬ 
cality pure and simple. 

However, even viewed technically such an argument is 
unsound for the reason that appellant’s application had 
actually been filed with the Supervisor in Seittle three 
days before the initial grant to intervener. 

For this type of application this was the proper meth¬ 
od of filing, both under Rules 2 and 30, and undpr Section 
10 of the Act. The Supervisor, as a representative of 
the Department of Commerce, was the agent specifically 
designated to receive this application. 
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In the case of such an application, therefore, the date 
of filing with the Supervisor should control. 

And the fact that the Commission itself has established 
a different method of filing in the case of amended ap¬ 
plications (Rule 4) should not prejudice appellant. 

If different methods are prescribed for the filing of 
different kinds of applications, and if the rights of the 
parties are to be determined by the date of filing, then 
in each instance the date of filing with the first official 
or office designated by the Radio Act and/or the Com¬ 
mission’s Rules should control. 

j 

Any other construction permits unjust discrimination 
and denies a uniform application of justice. 

And if any rule or regulation of the Commission may 
be interpreted as sustaining a different construction, 
then such rule must be deemed inconsistent with the Act 
itself. 

i 

Mr. Louis G. Caldwell in an article entitled 44 Appeals 
from Decisions of the Federal Radio Commission” in the 
Journal of Air Law, July, 1930, at page 300 states: 

‘ 4 Where, because of conflict with some regulation, 
the Commission denies an application without hear¬ 
ing, such a decision may be regarded as similar to 
a judgment rendered on pleadings. An appeal 
should be permitted to the applicant, and on appeal 
he should have the right to question the regulation 
which prevented him from being accorded a hearing 
under Section 11. The Court of Appeals should 
be considered as having power to pass on the regu¬ 
lation and, if it finds the regulation valid and suffi¬ 
cient under the test of public interest, convenience 
and necessity, should uphold the Commission’s de¬ 
cision. If the Court finds that the regulation is in¬ 
valid or that it fails to meet the test, the Court should 
remand the case to the Commission for hearingr.” 

O 


Moreover, looking at this question in a little different 
light both the Supervisor and the Department of Com¬ 
merce, as well as the Commission itself, |are merely 
subordinate agents designated to carry out the author¬ 
ity of the Federal Government, and notice to any one 
is notice to the supreme authority. 

With the rapid growth of administrative law in this 
Country, this is the only workable rule. With! the numer¬ 
ous bureaus and departments of the Federal Govern¬ 
ment, and the necessary red tape involved, the appli¬ 
cation of any other rule would be a grave injustice. 

Where a central Commission is attempting to regulate 
stations scattered throughout the Country, the time 
element in the transmission of applications becomes im¬ 
portant. It sometimes requires days for applications to 
cross the continent and in the meantime, even j though an 
applicant has complied fully with the rules may be 
deprived of valuable rights. The Commission itself 
recognized this difficulty when it adopted Ruk 41 which 
provides: 

“41. Where, under these regulations, any limi¬ 
tation is made as to the time within which any docu¬ 
ment is required to be filed, or any other procedural 
step is required to be taken in connection with any 
hearing, parties who are residents of the | fifth zone 
shall have an additional period of five dayfe and par¬ 
ties who reside beyond the confines of the continen¬ 
tal United States shall have an additional period of 
20 days within which to file such document or take 
such other procedural step.” 

Yet in this case they are seeking to take ^ position 
which is quite different. j 

This argument is advanced merely to demonstrate 
that the Commission’s contention in this ca^e is not 
practical or founded on utilitarian considerations. 
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Moreover the application of my other rule would open 
the door to limitless possibilities of fraud and favoritism. 
Thus two applicants might file an application with the 
Supervisor on the same day and the latter might for¬ 
ward one to the Commission and retain the other at his 
office until after the expiration of the time limit for fil¬ 
ing. This would prejudice the one applicant although 
both had acted simultaneously. 

Applying appellant’s construction to the case at bar, 
and assuming without admitting that intervener’s appli¬ 
cation for a modification of license complies with Rule 
216 and Section 21 of the Radio Act, nevertheless, it is 
apparent that both appellant and intervener took all the 
actual preliminary steps required under the act and un¬ 
der the Commission’s Rules before any grant of any 
kind was made to intervener. 

The above argument is predicated upon the premise 
that appellant’s rights in this case turn upon whether 
or not it had filed its application for a modification of 
license before the initial grant to intervener. 

It is, of course, not necessary to rest our argument 
upon such a narrow ground. 

It can also rest upon the broader ground that under 
Section 21 the construction permit granted on June 10, 
1932 was subject to forfeiture and accordingly contained 
no implication of any right to operate on 890 kc. 

If this is so then the construction permit is not a fac¬ 
tor in the case. And since both applications for a modi¬ 
fication of license were received by the Commission simul¬ 
taneously, the subsequent action of the Commission in 
granting one application and rejecting the other was 
erroneous for the various reasons hereinafter stated. 
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I 

The Commission’s present system with reference to 
the filing of all kinds of applications could very easily 
be changed so as to eliminate any such question as the 
one in this case. | 

As Mr. Caldwell in the New Rules and Regulations of 
the Federal Radio Commission in the Journal of Radio 
Law of January, 1932, at Page 70 states: 

‘ 1 There are certain improvments which might 
have been made but were not. For example, the 
practice of requiring all. applications (but not of 
amendments thereto) to be filed with the Radio Su¬ 
pervisors is continued. Sec. 10 of the Radio Act of 
1927 requires that applications for license be filed 
with the Secretary of Commerce, but ma^es no such 
requirement with respect to other classes of appli¬ 
cations. Even if this requirement were Extended to 
include all applications, there is no reason why the 
filing can not be done by mailing to the Radio "Divi¬ 
sion of the Department of Commerce a1[ Washing¬ 
ton. The present system frequently w^rks hard¬ 
ship and unnecessary delay, * * *. It accomplishes 
no particular good since by amendment the essen¬ 
tials of any application can be changed.’ 1 

Requiring all applications to be filed with the Radio 
Division of the Department of Commerce in Washington 
would simplify procedure and eliminate any questions 
involving priority of applications. I 

No hardship, therefore, can result to the Commis¬ 
sion if the Court accepts appellant’s argument in this 
case and disregards the obvious technicality upon which 
this case was decided. On the contrary only good will 
result. 

The Commission’s ruling should, therefore, jbe revers¬ 
ed. I 
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POINT II. 

i 

The action of the Commission in this case in refusing to 
grant appellant a hearing was contrary to its own rules and 
regulations as a result of which appellant has been prejudiced 
in its procedural rights before the Commission. 

Appellant fully complied with all the regulations per¬ 
taining to the filing of its application for a modifica¬ 
tion of its license to change its frequency from 1340 
kc to 890 kc. 

No question is raised as to the form of its applica¬ 
tion or the manner of execution. The application was 
not returned because of any defect (Rule 43). 

The preliminary grant to intervener on June 10, 1932, 
granting its modified application for a construction per¬ 
mit, and which was made after appellant had filed its 
application for 890 kc, was necessarily a conditional 
grant because it was made without any hearing. 

This grant is covered by Rule 44 which provides: 

“That any such grant shall be conditional and may 
be suspended and reconsidered by the commission 
as hereinafter provided.” 

Rule 45 provides for the protesting of such condi¬ 
tional grants within a period of 20 days by any person, 
firm or corporation aggrieved. 

The first conditional grant to intervener was made on 
June 10, 1932, and appellant’s protests were filed on 
June 27, 1932 and June 28,1932 respectively. 

Rule 45 provides in part as follows: 

“45. In any case where an application is granted 
in whole or in part without a hearing as provided 
in paragraph 44, any person, firm, or corporation 
aggrieved or whose interests are adversely affected 
by such grant, may obtain a hearing upon said ap¬ 
plication by adhering to the following procedure: 
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a. Such parties shall, within 20 days from the 
date on which public announcement of such grant 
is made at the principal office of the commis¬ 
sion, or from its effective date if a lhter date is 
specified by the commission file with the commis¬ 
sion a protest in writing directed to the action of 
the commission making such grant.’’ 


Appellant was certainly an aggrieved party because 
of the fact that prior to the grant it had duly complied 
with the rules and regulations and had fil^d an appli¬ 
cation for the same frequency with the Department of 
Commerce as provided in the Radio Act. I 

Rule 45 concludes as follows: 

“c. Upon receipt by the commission |f such pro¬ 
test the application involved will be set |for hearing 
in the same manner in which other applications are 
set for hearing and the applicant and other parties 
in interest notified thereof: Provide^, however, 
That upon such hearing the verified protest shall 
be taken as a pleading limiting the issues to be 
tried, but not as evidence of the facts therein stat¬ 
ed.” 

The Commission may argue that these rules are cap¬ 
able of a different construction because of the clause 
in Rule 44 which specifies that any application which is 
properly filed may be granted without a hearing if it 
appears conclusive that the granting of such applica¬ 
tion would not aggrieve the interest of any person, firm 
or corporation “ having an application therefor pending 
before the Commission”. 

This, of course, is a narrow interpretation. of an iso¬ 
lated clause picked out of several rules whiph must be 
read together. 

The whole of Rule 44 reads: 

“44. Any application which is property filed and 
conforms to the regulations of the commission with 
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respect to the form used, manner of execution, com¬ 
pleteness of answers to questions, and other infor¬ 
mation required, may be granted by the commission 
without a hearing if it appears conclusive to the 
commission from the face of such application, from 
documents submitted therewith, and from such other 
information as the commission may have (a) that 
the granting of such application, either in whole or 
in part, would serve public interest, convenience, 
and necessity, and (b) that the granting of such ap¬ 
plication, either in whole or in part, would not ag¬ 
grieve or adversely affect the interest of any per¬ 
son, firm, company, or corporation holding a permit, 
license, or other instrument of authorization from 
the commission, or having an application therefor 
pending before the commission, Provided however, 
That any such grant shall be conditional and may be 
suspended and reconsidered by the commission as 
hereinafter provided / 7 

This rule, in its entirety, provides for conditional 
grants without a hearing under certain specified condi¬ 
tions and circumstances. It is obvious that the Commis¬ 
sion intended that grants might be made conditionally 
without hearing if no one else was aggrieved. It did not, 
and could not, attempt to specify every one who might 
be, and who might not be, an aggrieved party. 

This is borne out by the final clause which provides 
that any such conditional grant may be suspended and 
reconsidered as later provided. 

And in the next rule it did later provide that it would, 
in fact, grant a hearing where a conditional grant was 
protested within 20 days by an aggrieved party. 

Certainly appellant, having filed an application in the 
proper manner before any grant to intervener, was an 
aggrieved party and as such is entitled to the protection 
of Rule 45. 
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Mr. Caldwell in The New Rules and Regulations of the 
Federal Radio Commission appearing in the Journal of 
Radio Law of January, 1932, at Page 73 reach es substan¬ 
tially the same conclusion. He states: 

‘‘ As to what constitutes an injury sufficient to give 
the right to protest and hearing, the regulations are 
silent and the law unsettled. Interference to an 
existing licensee, or the preventing of the granting 
of another pending application * * * have general¬ 
ly been regarded as sufficient.’’ 

In any event if the Commission’s narrow interpreta¬ 
tion of the clause referred to in Rule 44 is correct, then 
we submit that such Rule is inconsistent with the Act it¬ 
self. We shall discuss this under our next poi nt. 

But we here urge that the Commission is denying ap¬ 
pellant’s protests, and in making final the conditional 
grant of June 10,1932, clearly disregarded it^ own rules. 

Up to this point we have been considering ohly the con¬ 
ditional grant of June 10, 1932, which was for a con¬ 
struction permit. 

The Commission actually granted no licence to inter¬ 
vener to broadcast on 890 kc until June 24, J932, which 
was long after appellant’s application for a modification 
of license had been filed with the Supervisor and after it 
had actually been received by the Commission. That is, 
this grant was made after appellant’s application was 
pending before the Commission . (Rule 44.) 

We have seen that the applications of both parties for 
modification of license were received by the Commission 
on the same day, June 13,1932 (Fols. 58, 73). 

The license grant to intervener on June 24,1932, there¬ 
fore, was also necessarily a conditional grantj 


24 


Appellant, in its protests of June 27, 1932 and June 
28, 1932, protested both of these grants to intervener, 
the grant of a construction permit on June 10, 1932 and 
the grant of a license on June 24, 1932. 

Buies 44 and 45 do not differentiate between applica¬ 
tions for construction permits and applications for li¬ 
censes. 

Therefore, whatever may be said with reference to the 
grant of the construction permit, nevertheless, in view 
of the fact that intervener’s application for a modifica¬ 
tion of license was received by the Commission on the 
same day as appellant’s application for a modification of 
license, the Commission’s action in granting the former, 
and later making it final in the face of appellant’s pro¬ 
test made within 20 days, was plainly and unquestionably 
inconsistent with Rules 44 and 45. 

This is particularly true because of the fact that the 
construction permit granted was subject to forfeiture 
and implied no right to operate on any particular fre- 
' quency. 

To summarize we submit that both grants to inter¬ 
vener in this case are contrary to its own rules, and that 
in any event there is absolutely no question as to the 
second grant being contrary to its rules. 

Moreover all of the grants complained of were in¬ 
consistent with Rule 46 which provides that a condi¬ 
tional grant will only become final and absolute if no pro¬ 
test has been filed within the time specified. 

If a protest has been filed then only after a hearing 
may the Commission “affirm, revoke or modify its con¬ 
ditional grant.’’ And of course no hearing was granted 
in this case. 
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Summarizing our interpretation of this case in the 
light of Rules 44-46 it is apparent that: 

(1) No hearing was held on intervener’s applications 


which had been granted pursuant to Rules 44 


and 45. 


(2) Appellant had filed its protests with the Commis¬ 
sion on the ground that it had an application pending 
for the same frequency. 

(3) The Commission denied these protests and af¬ 
firmed its prior action. 

Certainly appellant’s protests, viewed in t|ie light of 
public interest, convenience and necessity (S^e Point V 
infra), showed a sufficient interest in the subject matter 
so that the Commission had no right arbitrarily to deny 
appellant the right to a hearing. 

The action of the Commission, therefore, in disregard¬ 
ing its own rules substantially affected appellant’s pro¬ 
cedural rights before the Commission. 

It may be that this case is an example of what the 
Standing Committee on Communications of jhe Ameri¬ 
can Bar Association had in mind when it said} 

‘ 4 Formal regulations are strictly enforced in some 
cases and completely ignored in others.” j(American 
Bar Association—Advance Program Including Com¬ 
mittee and Other Reports—October 1932—jPage 128.) 

Because, therefore, the Commission’s actibn in this 
case ignored its own rules, because this affected appel¬ 
lant’s procedural rights, and because affirmance in this 
case will vest a dictatorial power in the Co mmi ssi on 
which Congress obviously never intended tha^: it should 
have, the decision in this case should be reversed and the 
matter remitted for a proper hearing. 
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POINT III. 

In any event the action of the Commission was contrary to 
the provisions of the Radio Act of 1927 (Feb. 23, 1927, C. 169 
#41, 44 Stat. 1174) and was arbitrary and capricious. 

In our previous point we considered only the Commis¬ 
sion’s own rules and their application to the issues in 
this case. 

In the final analysis, however, this question must be 
determined by the provisions of the Radio Act. 

The power to hold hearings is specifically vested in 
the Commission by Paragraph k of Section 4 of the Radio 
Act. 

Section 11 provides in part as follows: 

“If upon examination of any application for a 
station license or for the renewal or modification of 
a station license the licensing authority shall deter¬ 
mine that public interest, convenience, or necessity 
would be served by the granting thereof, it shall 
authorize the issuance, renewal, or modification 
thereof in accordance with said finding. In the event 
the licensing authority upon examination of any such 
application does not reach such decision with respect 
thereto, it shall notify the applicant thereof, shall 
fix and give notice of a time and place for hearing 
thereon, and shall afford such applicant an oppor¬ 
tunity to be heard under such rules and regulations 
as it may prescribe.” 

There is no ambiguity about the above language. The 
Commission is authorized to grant any application which 
serves the public interest. If it does not reach such de¬ 
cision then “it shall fix and give notice of a time and 
place for hearing thereon, and shall afford such appli¬ 
cant an opportunity to be heard,” etc. 


The Commission’s ruling in this case is contrary 


. 

is contrary to- 


this legislative command which is based on public 1 in¬ 
terest and which must be interpreted in that light. 

And if the Commission’s rules, referred to under our 
previous point, are capable of a construction (which de¬ 
nies appellant the right to a hearing, then sucp.rules are. 
to that extent invalid. And this is true even tpough the 
making of rules with respect to procedure ii a quasi¬ 
legislative function delegated to the Commission by the 
Act. The exercise of quasi-legislative functions must 
conform to the spirit and the wording of thd grant of 


authority. 

This Court under its vested power as a superior and 
revising agency of the acts of the Commission clearly 
has authority to invalidate rules and orders of the Com¬ 
mission which are repugnant to the Radio Act., 

Federal Radio Commission v. General Electric 
Co., 281 U. S. 464, 50 S. Ct. 389. j 

In the above case reported in 31 Fed. (2d) 630, this 
Court reversed the Commission and directed ii; to grant 
an application although the application was on its face in¬ 
consistent with a regulation of the Commission (General 
Order 40). 

And see Appeals from Radio Decisions by Louis G. 
Caldwell, the Journal of Air Law, July, 1930, JPage 300, 
supra . 


We submit, therefore, that in a case of this (character 
where two stations, broadcasting on assigned f requencies,; 
apply for a new frequency in the manner prescribed, and 
the Commission grants the new frequency to oie and de¬ 
nies the other a hearing, such action is cleaHy incon- 
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sistent not onlv with the general intent of the enactment, 
but is contrary to the express provisions relative to the 
granting of hearings, any rules of the Commission to the 
contrary notwithstanding. 

No presumption of correctness attaches to the Com¬ 
mission’s ruling in this ease. 

The Commission’s ultimate ruling was merely to the 
effect that 4 ‘after careful consideration” appellant’s pro¬ 
tests were denied. (Fol. 6.) As to what that careful con¬ 
sideration consisted of the record is silent. 

In transmitting the record to this Court the Commis¬ 
sion made no findings and made no statement in writing 
of the ‘‘grounds for its decision.” (Section 16 of the 
Radio Act of 1927.) It merely attached copies of the 
various applications, protests, licenses, etc. (Fols. 40- 
41.) 

In short the Commission’s ruling in this case was, as 
we have already seen, equivalent to a judgment on the 
pleadings. It was a conclusion of law. 

And because the Commission’s action was taken with¬ 
out any notice to appellant or any opportunity to appel¬ 
lant to be heard, but was based merely on ex pcurte rep¬ 
resentations of intervener, we submit that it was mani¬ 
festly arbitrary and capricious within the meaning of 
Section 16 of the Act. 

Section 16 gives this Court the power to review not 
only questions of law but findings of fact which are not 
“supported by substantial evidence” and which are 
“arbitrary or capricious.” 

This Court can review the Commission’s ruling in this 
case under either of these clauses. There was no evi- 
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denee, and, no hearing having been granted^ the Com¬ 
mission’s action was clearly arbitrary. 

As the Court said in White v. Federal Radio Commis¬ 
sion, 29 Fed. (2d) 113: j 

“The Commission, in making orders relative to 
licenses, is subject to the following rule: Adminis¬ 
trative orders, quasi judicial in character, are void, 
if a hearing was denied, if that granted jwas inade¬ 
quate or manifestly unfair, if the finding is con¬ 
trary to the undisputable character of the evidence, 
or if the facts found do not as a matter of law sup¬ 
port the order made. The commissioi} may not 
capriciously make findings by administrative fiat. 
Such authority, however, beneficently exercised in 
one case, could be injuriously exercised }n another, 
is inconsistent with rational justice, and c^mes with¬ 
in the Constitution’s condemnation of all arbitrary 
exercise of power.” 

The Commission in this case exceeded this restriction 
of its licensing power. 

See also Saltzman v. Stromberg Carlson Tel Mfg. Co., 
46 Fed. (2d) 612 and Interstate Commerce Cjommission 
v. L. & N. R. R. Co., 227 U. S. 88, 33 S. Ct. 185. 

For all of which reasons appellant respectfully sub¬ 
mits that the Commission’s action in this case was con- 

i 

trary to the express provisions of the Radio Ajct and was 
arbitrary and capricious. It should be reversed, there¬ 
fore, and a hearing accorded appellant. 

POINT IV. 

The action of the Commission was contrary to tjte Constitu¬ 
tion of the United States in that it was an arbitrary exercise of 
power by a federal administrative tribunal and a denial of due 
process of law. 

The action of any administrative tribunal is subject to 
certain constitutional limitations. 


30 


The right to be heard is sacred and where it is dis¬ 
pensed with the act complained of should be most care¬ 
fully scrutinized. 

•> 

The whole usefulness of administrative determination 
depends upon safeguarding it from abuse and arbitrary 
power. 

Here we have a case where two stations are both broad¬ 
casting on assigned frequencies. They both apply for a 
new frequency upon the ground of public interest. All 
of the applications are received by the designated agent 
before any action is taken. The Commission then, with¬ 
out any hearing, grants the new frequency to one and re¬ 
jects the application of the other. The unsuccessful ap¬ 
plicant protests as provided by law. Still the licensing 
authority refuses to grant any kind of a hearing and de¬ 
nies the protests of the unsuccessful applicant. 

Surely this conduct by a federal administrative tri¬ 
bunal is arbitrary and unreasonable and far from uni¬ 
form. 

We call attention to the language of Judge Earl of 
the Court of Appeals of the State of New York in the 
oft-cited case of Stuart v. Palmer, 74 N. Y. 183. He 
states : 

“It is a rule founded on the first principles of na¬ 
tural justice older than written constitutions, that a 
citizen shall not be deprived of his life, liberty or 
property without an opportunity to be heard in de¬ 
fense of his rights, and the constitutional provision 
that no person shall be deprived of these ‘without 
due process of law’ has its foundation in this rule, 
This provision is the most important guaranty of 
personal rights to be found in the Federal or State 
Constitution. It is a limitation upon arbitrary power, 
and is a guaranty against arbitrary legislation. No 
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citizen shall arbitrarily be deprived of his life, lib¬ 
erty, or property. This the Legislature cannot do 
nor authorize to be done. ‘Due process of law’ is 
not confined to judicial proceedings, but extends to 
every case which may deprive a citizen of life, lib¬ 
erty, or property, whether the proceeding be judi¬ 
cial, administrative, or executive in its natpre. (Wei- 
mer v. Brueinburv, 30 Mich. 201). This great guar¬ 
anty is always and everywhere present to protect 
the citizen against arbitrary interference jvith these 
sacred rights.’’ 

Later in the same opinion he says: 

“* * * due process of law requires an orderly pro¬ 
ceeding adapted to the nature of the cas^ in which 
the citizen has an opportunity to be heard, and to 
defend, enforce, and protect his rights. A hearing 
or an opportunity to he heard , is absolutely essen¬ 
tial. We cannot conceive of due process of law with - 
out this. 9 ' (Italics ours.) 

See also Webster’s argument in the Dartmouth Col¬ 
lege Case (4 Wheat, 519), wherein he defined “due proc¬ 
ess of law” as a proceeding “ which proceed £ upon in¬ 
quiry and renders judgment only after trial. 99 (Italics 
ours.) 

This rule of law is historic and dates back to the Magna 
Charta itself. 

Of course even where a law is fair on its face, yet if it 
is administered with an unequal hand, or in a discrimina¬ 
tory manner as between persons in the same circum¬ 
stances, the denial of equal justice is still pithin the 
prohibition of the Constitution. 

Yick Wo v. Hopkins, 118 U. S. 356, 373. 

South & N. A. R. Co. v. Railroad Commission, 
171 Fed. (C. C. A.) 225. 

There is no question as to the Government’s right, 
under the interstate commerce clause, to regulate the use 


32 


of the air, and Congress has power to provide for rea¬ 
sonable regulation of radio stations and to establish 
agencies to give effect thereto. 

General Electric Co. v. Federal Radio Commis¬ 
sion, 31 Fed. (2d) 630. 

But Congress, in delegating its legislative power, pro¬ 
vided : 

“The licensing authority, if public convenience, 
interest, or necessity will be served thereby, subject 
to the limitations of this act, shall grant to any ap¬ 
plicant therefor a station license provided for by 
this act.” (Section 9 of the Radio Act of 1927.) 

Appellant, by the Commission’s action in this case, has 
been deprived of its rights under this Section. It has 
also been deprived of any opportunity to be heard as 
specifically provided in Section 11 of the Radio Act of 
1927. 

It has been deprived of the opportunity to show that 
the granting of its application would greatly benefit the 
public and improve the service to which the public is en¬ 
titled. This, we submit, constitutes arbitrary action and 
comes within the constitutional prohibition. 

The failure to grant a hearing after due notice upon 
issues clearly defined has been condemned by this Court. 

Westinghouse Electric & Mfg. Co. v. Federal Radio 
Commission, 47 Fed. (2d) 415, and Courier Journal Co. 
v. Federal Radio Commission, 46 Fed. (2d) 614. In the 
latter case this Court held that a station cannot “be de¬ 
prived of the frequency for which it w’as contending 
without an opportunity to be heard.” 

Broadly considered, there is all the more reason, it 
seems to us, for applying this constitutional guaranty 
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to a case which in truth involves the public interest, con¬ 
venience and necessity (See Point V infra). 

What this Court said in Ansley v. Federal R^dio Com¬ 
mission, 46 Fed. (2d) 600 is true of the case at bar. We 
read: 

“The present controversy, however, is hot a per¬ 
sonal one, nor a competition between two broadcast¬ 
ing stations, but is to be governed solely by a con¬ 
sideration of the public interests. Sectioh 4, Radio 
Act of 1927, 44 Stat. 1162, 1163 (47 USOAl §84).” 

Public convenience, interest and necessity bre para¬ 
mount considerations. 

Chicago Federation of Labor v. Federal Radio 
Commission, 41 Fed. (2d) 422. | 

The facts and circumstances of this case, coupled with 
the above rules of law and of constitutional interpreta¬ 
tion, clearly call for a reversal of the Commission’s rul¬ 


ing. 


POINT V. 


The action of the Commission was contrary to the public in¬ 
terest, convenience and necessity. 

The Commission’s action was equivalent to judgment 
on the pleadings, and therefore every allegation of ap¬ 
pellant must, for the purpose of this appeal, be deemed 
true. 

Because of this, and because appellant is virtually a 
trustee of the public’s interest in the ether, we call at¬ 
tention to the fact that the Commission’s ruling has de¬ 
prived the public of a vast territory of an opportunity 
to be heard. 


Appellant’s station serves an audience of ov^r 750,000 
persons. It furnishes this audience with the best avail¬ 
able programs, local, coastal and national. 
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The Commission’s ruling has arbitrarily deprived this 
audience, scattered throughout Washington, Idaho and 
Montana, of the possibility of improved reception. 

Moreover, in addition to this the reallocation of fre¬ 
quencies desired by appellant and KGIR would improve 
the reception of the following stations: 

KFPY (Appellant) 

KGIR 

KIDO 

KID 

KMO 

KGER 

The combined audience of this group of stations is 
probably several millions, all of whom have been depriv¬ 
ed of the possibility of better reception by the Commis¬ 
sion’s arbitrary action. 

In short what appellant and KGIR sought, by the var¬ 
ious applications which they filed, was not benefit to their 
stations as individual units, but improvement of the whole 
broadcastng system in the Pacific Northwest. 

City of New York v. Federal Radio Commission, 
36 Fed. (2d) 115, 116. 

Public interest is not simply a question of fact. As 
stated in the Journal of Radio Law, April, 1932, at Page 
379: 

4 ‘ It is a conclusion of law expressed in the form of 
a decision or regulation based upon a careful consid¬ 
eration of all the relevant facts and circumstances, 
including always the interests of applicants or li¬ 
censees who might be adversely affected. The deci¬ 
sion as to whether a set of facts and circumstances 
advanced.in support of an application meets the 
standard is necessarily a decision on a point of law. 
The decision is precisely the same in character as a 
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decision by the Federal Trade Commissioii or a Cir¬ 
cuit Court of Appeals that a course of conduct con¬ 
stitutes an unfair method of competition. Federal 
Trade Commission v . Gratz, et al., 253 U. o. 421. The 
Interstate Commerce Commission, the Federal Trade 
Commission, the Board of Tax Appeals, and the Fed¬ 
eral Radio Commission are administrative bodies, 
but they are not restricted to mere findings of fact 
and are compelled bv statute to reach cone 
law. ’ ’ 


usions of 


Surely the arbitrary rejection of a bona fide attempt 
by two stations to render better service to its (listeners, 
and the refusal to at least grant a hearing is an erron¬ 
eous conclusion of law which this Court shoulej reverse. 

POINT VL 

Intervener’s motion to strike a portion of the Notice of Ap¬ 
peal, decision upon which was postponed until hearing upon 
the merits, should be denied. In any event there was nothing 
unethical in the insertion of the matter complained of. 

| 

The writer of this brief prepared the notice ojf appeal. 
In doing so he inserted, for the information of tie Court, 
a telegram which appellant (KFPY), intervener j(KSEI), 
KGIR and KGKX sent to Commissioner Lafount on 
June 18,1932, some eight days after the initial condition¬ 
al grant of a construction permit to intervener, a^ter both 
applications for a modification of license had 
ceived by the Commission and before any ac 
taken thereon. 


been re- 
tion was 


This telegram will be found in Folio 3 of thel Record. 
It offered a proposed solution for the whole controversy 
which is the subject matter of this appeal. If; recom¬ 
mended that appellant be moved to 890 kc, itGIR to 
1340 kc, and intervener to 580 kc. It also provided for 
deletion of KGKX, a small station located at Sajndpoint, 
Idaho. The wire continued: I 
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“All parties represent and agree that to allow the 
applications as above indicated wonld be in the in¬ 
terest of public convenience, interest and necessity 
in Washington, Idaho, Montana and California.” 

This wire was completely disregarded by the Commis¬ 
sion. 

Intervener has now made a motion to strike this tele¬ 
gram from the Notice of Appeal upon the ground that it 
was a purported compromise which failed and upon the 
ground that its insertion was unethical. 

At the outset we again desire to assert that the present 
case is not a question of competition between two stations 
but is a question which must be governed solely by a 
consideration of the public interest. 

Anslev v. Federal Radio Commission, 46 Fed. 

(2d) 600, supra . 

This being so, the telegram in question cannot be re¬ 
garded as an attempt by appellant and intervener to com¬ 
promise their differences, but as an attempt to protect 
the public interest which is the primary consideration. 

Thus the ignoring of this telegram by the Commis¬ 
sion goes to the question which is the central point of 
this appeal, namely, did the Commission act in an un¬ 
lawful, unreasonable and arbitrary manner? 

It seems to appellant that in a case of this character 
where two or more applicants are seeking relief from a 
governmental agency upon the sole ground of public 
interest, and they combine to suggest a solution, the ac¬ 
tion of that agency in ignoring the proposed solution and 
in granting complete relief to one applicant alone, is most 
certainly arbitrary and capricious. 
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In preparing the Notice of Appeal the writer was un¬ 
able to find any opinions of this Court as to what should 
be, and what should not be, included in the Notice of 
Appeal. He did read an article by Louis G-. Caldwell in 
the Journal of Air Law, Volume I, Number 3, July, 1930, 
at Page 311 et seq. In this article Mr. Caldwell stated: 

“No holding has yet been made with regard to the 
form or contents of notices of appeal or of the state¬ 
ment of reasons which must accompany jthem. In 
practice, the documents actually filed have varied 
extremely, from very short informal statements, 
unsworn to, to long argumentative statements under 
oath. * * * I 

Care should be taken, however, to confine state¬ 
ments of fact to matters which will ultimately appear 
from the record sent up by the Commission, at least 
in cases where a hearing has been held. In cases 
where no hearing has been held, the appellant’s state¬ 
ment has been used as the vehicle for a l^ng plead¬ 
ing setting up facts which will not appear in the 
Commission’s record. Where the line is to be drawn 


in such cases is not easy to determine.’*! 
ours.) 


(Italics 


The writer, in preparing the notice of appqal in this 
case, attempted to follow this pattern as best he could. 
Many facts were omitted for the sake of brevity, and 
only those facts were inserted which the writejr thought 
would enlighten the Court respecting the nature and 
merits of the controversy. 


However, for counsel for intervener to allege that the 
writer was “unethical” in inserting this telegram in the 
Notice of Appeal seems quite unjustified. 

Of course, if the telegram is not properly in tfhe Notice 
of Appeal, appellant is perfectly willing to have it struck 
out although if its inclusion was error this (iourt will 
naturally disregard it anyhow. 
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In any event there are sufficient facts in the record, 
quite apart from the telegram in question, so that the 
issues before the Court are clearly defined. 

Appellant, therefore, will gladly abide by any decision 
which this Court makes respecting the relevancy of this 
telegram, but it cannot pass by unanswered counsel’s ref¬ 
erence to the conduct of appellant’s counsel. 

In Conclusion. 

This case necessarily turns upon considerations of 
public interest, although it arises because one of two 
applicants, both of whom are seeking the same thing, 
was granted exclusive relief by the Commission without 
any hearing being accorded the other. 

The Commission, in making its choice, unquestionably 
relied upon a technicality, which appellant submits is not 
sound. 

What really motivated the Commission to act as it 
did, especially after the wire which all the interested 
parties sent to Commissioner Lafount on June 18, 1932, 
is a mystery. It is a mystery because the Commission 
knows that appellant’s frequency is not entirely satisfac¬ 
tory and it also knows that Pocatello, Idaho, the location 
of intervener’s station, is in a town of only 16,000 per¬ 
sons and that this town is adequately serviced not only 
by intervener but by stations in Salt Lake City, Twin 
Falls and Idaho Falls (Fol. 10). 

Many factors must necessarily determine the choice be¬ 
tween two applicants. But as Louis G. Caldwell states 
in the Radio Law Bulletin of the School of Law, the Cath¬ 
olic University of America, August, 1931, at page 42: 

“Priority and time of filing application, while un¬ 
doubtedly a factor, is held to be of comparatively 
slight importance.” 
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In the last analysis appellant desires to rest ^ts claim 
in this case upon the broad standard set up by Congress, 
viz., “public interest, convenience or necessity’’' 


The 890 frequency is unquestionably better suited to 


the needs of appellant’s audience than the 1340 fre¬ 
quency. 

And while it is true that this is a technical considera¬ 
tion, as Mr. John W. Guider states in the same bulletin 
at page 52 in speaking of the standard prescribed by 
Congress: | 

“That the standard is not served where technical 
considerations are disregarded, for then theife occurs 
a waste of facilities and a consequent loss of service 
to the public.” 


Appellant’s potential audience of 750,000 as w^ll as the 
audiences of the other stations indirectly involved sub¬ 
mit that the Commission’s action in this case wks ulaw- 
ful and arbitrary and that justice and fairness require 
that at least a hearing be granted. 

NOEL S. SYMONS, 
Attorney for Appellant. 
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I n the Court of Appeals of the District of 

Columbia 


Special Calendab 


No. 5757 


_ _ ! _ ___ 

Symons Broadcasting Company (KFPY) 

appellant 

, 

v . 

Federal Radio Commission; Radio Service 
Corporation, intervener 

. 

- - <■ • ! 

BRIEF ON BEHALF OF THE FEDERAL RADIO COMMISSION 


I. STATEMENT OF THE CASE 

A. Parties and proceedings 

I 

Symons Broadcasting Corporation, appellant 
herein, is the licensee of a radio broadcast station 
known by the call letters KFPY, located ht Spo¬ 
kane, Washington, and operated on the frequency 
1,340 kilocycles, with power of one kilowatt. | 

The intervener, Radio Service Corporation, is 
the licensee of a radio broadcast station knbwn by 
the call letters KSEI, located at Pocatello, Idaho. 
Prior to June 24, 1932, Station KSEI was oper¬ 
ated on the frequency 900 kilocycles with power of 
250 watts, and is now operated on 890 kilocycles. 

On April 12, 1932, the Commission receivjed ap¬ 
pellant’s application for change in the frequency 
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assignment of its station from 1,340 to 1,260 kilo¬ 
cycles. (R. 42-43.) Thereafter, on April 29, 
1932, the Commission designated this application 
for hearing. (R. 24.) 

Prior to April 4, 1932, the Commission had is¬ 
sued to Intervener a construction permit, which 
designated for the use of KSEI the frequency 900 
kilocycles with power of 500 watts day, 250 watts 
night. (R. 33.) On April 13, 1932, the Commis¬ 
sion received Intervener’s application for modifi¬ 
cation of said construction permit to specify the 
frequency 890 kilocycles, with power of 500 watts. 
(R. 25, 32, 33.) An amendment to this applica¬ 
tion, specifying 500 watts day, 250 watts night, 
was received on June 2, 1932. (R. 39.) This ap¬ 

plication, as amended, was granted by the Commis¬ 
sion on June 10,1932, and a modified construction 
permit, specifying 890 kilocycles, with power of 
500 watts day, 250 watts night, issued to Inter¬ 
vener. (R. 34-35.) 

The Commission received on June 13, 1932, the 
application of Intervener for modification of its 
existing license to authorize the operation of KSEI 
on 890 kilocycles, without change of power, i. e., 
250 watts. The Commission, on June 24, 1932, 
granted this application (R. 24) and issued a modi¬ 
fied license to Intervener (R. 40). 

There was received by the Commission on June 
13,1932, an application of Appellant for modifica¬ 
tion of license to authorize the operation of KFPY 


3 


on the frequency 890 kilocycles. (R. 44.) This 
application had been filed with the Supervisor of 
Radio at Seattle, Washington, on June 7, 1932. 
(R. 46.) 

Appellant protested the action of the Commis¬ 
sion, granting KSEI authority to use 896 kilo¬ 
cycles, by filing on June 27,1932, a “Protest' ” and, 
on June 28, 1932, a “Supplementary Protest” 
(R. 7-12), pursuant to the provisions of paragraphs 
44, 45, and 46 of the rules and regulations of the 
Commission, which are set forth in Appendix A, 
at page 12 hereof. The Commission, on July 11, 
1932, denied said protest (R. 24), and this appeal, 
based on said denial (R. 1), was filed Jply 28, 
1932. Appellant’s motion for a stay order was 

i 

denied by this Court on August 2, 1932. 

B. The issue 

The only question now presented to this; Court 
is whether or not the Commission erred in denying 
Appellant’s protest. (R. 1, 5; Appellant’^ Brief, 

p. 10.) 

II. ARGUMENT 

i 

A. Appellant’s interests were not adversely affected by 
the granting of Intervener’s applications 

Appellant contends that it was adversely Effected 
by the Commission’s actions of June 10 and June 
24, 1932, granting Intervener’s applications, be¬ 
cause, it argues, it had pending before the Commis¬ 
sion an application for the frequency 890 kilocycles 
at the time the Commission granted that assign- 
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ment to Intervener. We contend that appellant 
had no such application before the Commission for 
consideration. 

(1) Appellant’s pending application for 1,260 kilocycles barred con¬ 
sideration of its application for <890 kilocycles 

The rules and regulations of the Commission 
provide, paragraph 49: 

Where an applicant has more than one 
application pending for essentially the same 
instrument of authorization, with respect to 
the character of station, type of service, and 
the territory sought to be served, the com¬ 
mission shall determine which of such appli¬ 
cations shall be first considered by it. 
Where an applicant has an application pend¬ 
ing and undecided by the commission, no 
other inconsistent or conflicting application 
filed by or on behalf of the same party will 
be accepted for consideration by the com¬ 
mission. * * * (Italics ours.) 

Appellant’s application for modification of its 
existing license, by changing the frequency assign¬ 
ment of its station from 1,340 to 1,260 kilocycles, 
was received by the Commission on April 12,1932, 
and thereafter, on April 29, 1932, was designated 
for hearing. Obviously appellant’s application 
for 890 kilocycles, received by the Commission on 
June 13, 1932, is for essentially the same instru¬ 
ment of authorization as its application of April 
12, 1932. It is also clearly inconsistent with the 
application of April 12, 1932, in that appellant’s 
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station could not be operated on both 1,260 and 890 
kilocycles. 

Appellant’s application of April 12, 1932, for 
1,260 kilocycles was pending before the Commission 
on June 10 and 24, 1932, the dates of the granting 
of Intervener’s applications. This fact wgs recog¬ 
nized by Appellant in its protest of June 28, 1932, 
wherein it said: 

And protestant also requests that ^ts prior 
application for the frequency of 1,260 kilo¬ 
cycles be removed or withdrawn from the 
hearing docket until the final disposition of 
protestant’s application for 890 kilocycles 
and of this protest protesting the Commis¬ 
sion’s action in granting this frequency to 
KSEI. (R. 11.) 

Under the Commission’s regulations, Appellant’s 
application for 890 kilocycles was not properly be¬ 
fore, and could not be the subject of actiorj by, the 
Commission so long as Appellant’s application for 
1,260 kilocycles was pending. j 

The effect upon Appellant of the foregoing rule 
is to require it to designate a single frequency, and 
this Court has heretofore held that the Require¬ 
ment that an applicant for modification of license 
specify a single frequency is valid. Chicago Fed¬ 
eration of Labor v. Federal Radio Commission, 59 
App. D. C. 333,41 F. (2d) 422. j 

We submit, contrary to the contentions of Ap¬ 
pellant, that it had no proper application for 890 
kilocycles pending at the time of the grafting of 



that frequency to Intervener. The pendency of 
such application being the sole basis of Appellant’s 
claim that its interests were adversely affected by 
the grants to Intervener, Appellant’s contention 
must fail. 

(2) Appellant's application for 890 kilocycles was filed subsequent 
to the grant of that frequency to Intervener 

Irrespective of the provisions of paragraph 49 
of the Commission’s Rules and Regulations, here¬ 
inbefore referred to, it is our contention that Ap¬ 
pellant had no application for 890 kilocycles pend¬ 
ing at the time that frequency was granted to 
Intervener. 

Intervener’s application for 890 kilocycles was 
pending before and granted by the Commission on 
June 10,1932. Three days later, on June 13,1932, 
Appellant’s application for 890 kilocycles, which 
had been filed with the Supervisor of Radio at 
Seattle, Washington, on June 7,1932, was received 
by the Commission. 

It is not contended by Appellant that any unusual 
or unnecessary delay occurred in the transmission 
of its application to the Commission by the Super¬ 
visor of Radio at Seattle, nor does it appear that 
Appellant’s application would have been received 
by the Commission prior to its action of June 10, 
1932, had such application been forwarded by the 
appellant direct to the Commission. Be that as it 
may, the Commission had no notice of the filing 
of Appellant’s application until three days after 
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tlie frequency 890 kilocycles had been grafted to 
Intervener. 

We do not agree with Appellant’s contention that 
in filing its application with the Supervisor it fol¬ 
lowed the only procedure provided by the Commis- 
sion’s rules and regulations. Amendments to ap¬ 
plications are filed directly with the Comnjiission. 
Appellant had pending an application for 1,260 kilo¬ 
cycles, which might have been amended to request 
890 kilocycles. Had this procedure been followed, 
Appellant would have avoided the necessity <pf filing 
the application with the Supervisor, and, in. addi¬ 
tion, would not have been in the position of having 
pending the conflicting applications discussed here¬ 
in under the previous point. 

Clearly, in the absence of actual notice, which Ap¬ 
pellant could have given, the Commission [can not 
be charged with constructive notice of thi appel¬ 
lant’s application. 

(3) Appellant was in no way affected by the granting of \bl modified 


license to Intervener on June 24, 1932 

I 

For the purpose of argument of this point we 
will disregard the provisions of paragraph 49 of 
the Commission’s Rules and Regulations, herein¬ 
before discussed, and assume that the appellant’s 
application received June 13, 1932, properly pre¬ 
sented to the Commission a request for 890 
kilocycles. 

On June 13,1932, appellant had on file an appli¬ 
cation for modification of its station license, re¬ 
questing 890 kilocycles in lieu of 1,360 kilocycles. 
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Intervener was the holder of a construction permit 
authorizing the installation of a new transmitter 
to replace the one then in use, to be operated when 
completed on 890 kilocycles. Intervener had pend¬ 
ing before the Commission an application to modify 
its existing license to permit the operation of the 
transmitter then in use on 890 kilocycles. This last 
mentioned application was granted on June 24, 
1932. 

A construction permit having been granted, the 
statute provides (44 Stat. 1170, sec. 21) that upon 
completion of construction in accordance with the 
terms of the permit (and in the absence of cause or 
circumstance first arising or coming to the knowl¬ 
edge of the Commission after the granting of the 
permit, which would, in the judgment of the Com¬ 
mission, make the operation of such station against 
the public interest) the Commission “shall issue 
a license to the lawful holder of said permit for the 
operation of said station.” 

Thus Intervener, by virtue of the modified con¬ 
struction permit issued to it, became entitled to a 
license for the use of 890 kilocycles upon the com¬ 
pletion of construction, and in the absence of new 
cause or circumstance which would make the oper¬ 
ation of the station against public interest. 

There can be no assumption that Intervener will 
not complete construction in accordance with the 
terms of the permit issued to it, and we submit 
that the filing by appellant of an application for 
890 kilocycles is not a new fact or circumstance. 
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within the purview of the statute, which would 
make the operation of Intervener’s station on 890 
kilocycles against public interest. This view is 
supported, we believe, by the decision of this Court 
in Richmond Development Corporation v. Federal 


Radio Commission, 59 App. D. C. 113, 35 IF. (2d) 
883. 

Appellant argues (Appellant’s Brief, p. 31) that 
the construction permit issued to Intervener im¬ 
plied no right to a license to use the frequency 
specified therein. With this contention we can not 

agree. 

The statute (44 Stat. 1170, sec. 21) provides that 
“ Said license shall conform generally to the terms 
of said permit.” In the case of The Courier-Jour - 
nal Company and The Louisville-Times Company 
v. Federal Radio Commission, 60 App. D. C. 33, 46 


F. (2d) 614, this Court held that the Coinmission 
could not change the frequency assignment of an 
existing station without a hearing. It appears, 
therefore, that the specific frequency is a substan¬ 
tial element and that a license issued pursuant to a 
construction permit, but for a frequency assign¬ 
ment other than that specified in the permit, would 
not be a license conforming “generally” to the 
terms of the permit. 

It is clear that the date of the issuance bf a modi¬ 
fied construction permit to Intervener, June 10, 
1932, is controlling, rather than the date of the 
granting of the modification of license, June 24, 



1932, and Appellant’s interests, if any it had, were 
in no way affected by the action of June 24th. 

B. Appellant has not been deprived of the right to a 

hearing 

We haye shown that Appellant’s interests were 
not adversely affected by the granting of Inter¬ 
vener’s applications for the use of 890 kilocycles, 
and that it was not entitled, therefore, to be heard 
upon those applications. However, Appellant has 
filed with the Commission a request for the fre¬ 
quency in question and we agree with Appellant 
that it is entitled to a hearing thereon, provided it 
complies with the reasonable rules and regulations 
of the Commission. (See paragraphs 48 and 49, 
rules and regulations, Federal Radio Commission.) 

In the last analysis this appeal is based upon 
Appellant’s contention that public interest, con¬ 
venience, and necessity would be better served by 
the use of the frequency 890 kilocycles by it than 
by the use of that frequency by Intervener. (Ap¬ 
pellant’s Brief, p. 39.) That question is not in¬ 
volved in this case but is the issue which will be 
presented to the Commission when the application 
of Appellant for 890 kilocycles is properly brought 
before it for consideration. 

in. CONCLUSION 

In various sections of Appellant’s brief it is con¬ 
tended that some of the Commission’s rules and 
regulations are invalid and that others have been 
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disregarded. These contentions are based pri¬ 
marily upon a misunderstanding of the f actfe as dis¬ 
closed by the record. In any event the burden is 
upon the appellant to show the invalidity and this it 
can do only in the event its interests are adversely 

i _ 

affected by the application of those rules.! While 
it is argued at great length that the Commission’s 


rules might well be improved, in the opinion of 
Appellant, at no place does it appear that any of 
the rules are invalid or that Appellant wat preju¬ 
diced by the application of those rules. 

We respectfully submit that the Commission did 
not err in denying Appellant’s protest and that its 
action thereon should be affirmed. 

Federal Radio Commission, 
By D. M. Patrick, 

General Counsel. 

Ralph L. Walker, 

Assistant Counsel. 


APPENDIX A 


Extract from Rules and Regulations, Federal Radio 

Commission 


44. Any application which is properly filed and 
conforms to the regulations of the commission with 
respect to the form used, manner of execution, 
completeness of answers to questions, and other in¬ 
formation required, may be granted by the com¬ 
mission without a hearing if it appears conclusive 
to the commission from the face of such applica¬ 
tion, from documents submitted therewith, and 
from such other information as the commission 
may have (a) that the granting of such applica¬ 
tion, either in whole or in part, would serve public 
interest, convenience, and necessity, and (b) that 
the granting of such application, either in whole 
or in part, would not aggrieve or adversely affect 
the interest of any person, firm, company, or cor¬ 
poration holding a permit, license, or other instru¬ 
ment of authorization from the commission, or hav¬ 
ing an application therefor pending before the 
commission: Provided, however, That any such 
grant shall be conditional and may be suspended 
and reconsidered by the commission as hereinafter 
provided. 

45. In any case where an application is granted 
in whole or in part without a hearing as provided 
in paragraph 44, any person, firm, or corporation 

( 12 ) 
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aggrieved or whose interests are adversely affected 
by such grant, may obtain a hearing upon said ap¬ 
plication by adhering to the following procedure: 

a. Such parties shall, within 20 days from the 

date on which public announcement of such grant 
is made at the principal office of the commission, 
or from its effective date if a later date is specified 
by the commission, file with the commission a pro¬ 
test in writing directed to the action of the com¬ 
mission making such grant. ! 

b. Such protest shall be executed and sworn to 
by a person having knowledge of the facts therein 
stated and shall contain: 

(1) A statement of protestant’s interest in the 
matter, and 

(2) A terse, yet complete, statement of the facts 
which protestant expects to prove upon hearing. 

c. Upon receipt by the commission of such pro¬ 
test the application involved will be set for hearing 
in the same manner in which other applications 
are set for hearing and the applicant and other 
parties in interest notified thereof: Provided y how¬ 
ever, That upon such hearing the verified protest 
shall be taken as a pleading limiting the issues to 
be tried, but not as evidence of the facts therein 
stated. 

46. Pending such hearing the effective date of 
the commission’s action with respect thereto shall 
be postponed to the date of the commission’s de¬ 
cision after hearing, unless the authorization in¬ 
volved in such grant is necessary to the mainte¬ 
nance or conduct of an existing service, in which 
event the commission may, in its discretion, author¬ 
ize the applicant to utilize the facilities or authori- 
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zation in question pending the commission’s deci¬ 
sion after hearing. After hearing, in accordance 
with the foregoing, the commission may affirm, re¬ 
voke, or modify its conditional grant. If no pro¬ 
test is filed in accordance with the foregoing and 
within the time limited, the action of the commis¬ 
sion in granting the application in question shall 
become absolute and final without further action 
of the commission. 
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Symons Broadcasting Company (Station KjFPY), 
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Federal Radio Commission, Appelle | 

Radio Service Corporation (Station K^EI), 

Intervener. 
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NER. 


This case is before the Court on an appeal by appel¬ 
lant (KFPY) from an order of the Federal Radio 
Commission denying a protest and supplementary pro¬ 
test filed by appellant (KFPY) against an earlier ac¬ 
tion of the Commission which permitted intervener 
(KSEI) to: ! 
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1. Modify its application for construction permit; 

2. Operate on a frequency of 890 kcs. instead of 900 
kcs. previously used by it. 

Station KSEI duly intervened in the above appeal 
by complying with the requirements of Section 16 (c) 
of the Radio Act as amended. 

This brief will present in concise form: 

1. A statement concerning the operations of KSEI. 

2. A discussion of the proceedings before the Federal 
Radio Commission. 

3. An analysis of and a reply to the argument made 
in appellant’s brief. 


I. 

A Statement Concerning the Operations of KSEI. 

Station KSEI is located in the city of Pocatello, 
Idaho, which has a population of nearly 16,000 people. 
Approximately 75,000 people are found within a radius 
of fifty miles from KSEI. Pocatello is in the center of 
the Union Pacific Railroad System which maintains 
in Pocatello the largest railroad shops between Omaha 
and the Pacific Coast. Pocatello is also the wholesale 
trade center for all of southern Idaho and the western 
part of Wyoming. Two schools of music as well as the 
Southern Branch of the University of Idaho is located 
in Pocatello. 

The programs broadcast over KSEI include mu¬ 
sic, entertainment, educational discussions of various 
kinds and a large number of programs devoted to pub¬ 
lic service of all kinds. 



3 


i 

Radio Service Corporation, intervener, took over the 
control and operation of KSEI under a license from 
the Commission in October, 1931, and since that time 
KSEI has fully complied with all of the requirements 
of the law and of the Federal Radio Commission. 
KSEI is regularly and continuously operating 16 hours 
a day in its effort to render efficient public service. 

The appellant’s station is located in Spokaiie, Wash¬ 
ington, and is licensed to operate on a frequency of 
1340 kcs. Three other stations also serve the Spokane 
area. 

All of the above facts were well known to the Radio 
Commission when it took each of the actions com¬ 
plained of in this appeal. 

n. 

A Discussion of the Proceedings Before the Federal 

Radio Co mmis sion. 


On April 4, 1932, intervener (KSEI), filed an appli¬ 
cation with the Federal Radio Commission fc^r modifi¬ 
cation of a construction permit previously issued to it. 
This application requested a change in frequency from 
900 kcs. to 890 kcs. At that time there was in force 
and effect Paragraph 44 of the 4 ‘Rules and Regulations 
of the Federal Radio Commission”. Said paragraph 
roads in part as follows: 


“Any application which is properly filed and 
conforms to the regulations of the coipmission 
with respect to the form used, manner of execu¬ 
tion, completeness of answer to questions, and 
other information required, may be granted by the 
commission without a hearing if it appears con¬ 
clusive to the commission from the face of such 




4 


application, from documents submitted therewith, 
and from such other information as the commis¬ 
sion may have (a) that the granting of such ap¬ 
plication, either in whole or in part, would serve 
public interest, convenience and necessity, and (b) 
that the granting of such application, either in 
whole or in part, would not aggrieve or adversely 
affect the interest of any person, firm, company, 
or corporation holding a permit, license, or other 
instrument of authorization from the Commission, 
or having an application therefor pending before 
the commission, PROVIDED, however, That any 
such grant shall be conditional and may be sus¬ 
pended and reconsidered by the commission as 
hereinafter provided.” 

In accordance with the authority contained in said 
Paragraph 44 the Commission examined the above 
mentioned application of April 4 and found that said 
application was properly filed and was in conformity 
with the Regulations of the Commission, and that the 
granting of the application would serve public interest, 
convenience and necessity without aggrieving or ad¬ 
versely affecting anyone holding a permit, license or 
other authorization from the Commission or having 
an application pending before the Commission. Based 
upon its examination and in accordance with the pro¬ 
visions of said Paragraph 44, the Commission on June 
10, 1932, granted the application of KSEI for modifi¬ 
cation of its construction permit. 

Prior to April 6, 1932, appellant (KFPY) was li¬ 
censed to operate upon a frequency of 1340 kcs. On 
April 6 appellant made application for a modification 
of its license and requested the use of 1260 kcs. in place 
of 1340. This application was designated for hearing 
by the Commission on April 29, 1932. 
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On June 13,1932, the Commission received an appli¬ 
cation from appellant (KFPY) for modification of its 
license requesting that it be assigned the frequency of 
890 kcs. This application was filed on June 7, 1932, 
with the Supervisor of Radio of the Seventh Radio 
District at Seattle, Washington. It did not reach the 
Commission until June 13, 1932, and the Commission 
had no notice or knowledge of its existence or its con¬ 
tents until it was received by the Commission on June 
13, 1932. Pursuant to the authority contained in the 
Radio Act as amended, the Commission hac). adopted 
and there was at that time in force and effbct Para¬ 
graph 49 of the “ Rules and Regulations of the Federal 
Radio Commission. 7 7 Said paragraph reads in part as 
follows: 

‘ ‘Where an applicant has more than one appli¬ 
cation pending for essentially the same instrument 
of authorization, with respect to the character of 
the station, type of service, and the territory 
sought to be served, the Commission sl^all deter¬ 
mine which of such applications shall be first con¬ 
sidered by it. Where an applicant has aiji applica¬ 
tion pending and undecided by the Commission, no 
other inconsistent or conflicting application filed 
by or upon behalf of the same party will be ac¬ 
cepted for consideration by the Commission. * * * 77 

The records of the Commission show that the appli¬ 
cation for modification filed on June 13 by appellant 
(KFPY) was for identically the same instrjiment of 
authorization with respect to the character of station, 
type of service, and the territory to be served as the 
application for modification filed by it on | April 6, 
1932. It was apparent to the Commission th4t the ap¬ 
plication for modification filed on June 13, 1932, was 
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inconsistent and in conflict with the application for 
modification filed by the same party on April 6, 1932. 
Therefor under the Regulations of the Commission the 
application of June 13,1932, could not be “ accepted for 
consideration by the Commission. ’ ’ 

Appellant KFPY did not in any way indicate that it 
desired to withdraw its application of April 6, 1932, 
either at the time of filing its second application with 
the supervisor’s office at Seattle on June 7, 1932, or 
at the time said second application was received by 
the Commission on June 13, 1932. 

Since the Commission had on June 10,1932, granted 
intervener (KSEI) a modification of an existing con¬ 
struction permit so as to authorize the use of 890 kc. 
instead of 900 kc. when the new transmitter authorized 
by said construction permit was completed, KSEI re¬ 
quested that it be given authority to operate on 890 kc. 
with its existing transmitter pending construction of 
its new transmitter. This request was in the form of 
an application for modification of license and was filed 
on June 13, 1932. This application was granted by 
the Commission on June 24, 1932. 

Three days after the grant of modification of license 
to KSEI and on June 27, 1932, appellant (KFPY) 
filed a protest with the Commission and on June 28, 
1932, appellant (KFPY) filed a supplemental protest 
with the Commission. The protest and supplemental 
protest are found on pages 7 to 13, inclusive, of the 
record. 

On July 11, 1932, the Commission denied the pro¬ 
test filed by appellant. This was the only action which 
could have been taken in the premises because; 

(a) On June 10, 1932, the date the Commission 
granted the application of intervener (KSEI) the Com- 
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mission found that its action was fully justified by 
Paragraph 44 of its rules, and also found that the 
granting of the application of KSEI would sejrve public 
interest, convenience and necessity and; 

(b) That granting the application of KSEI would 
not aggrieve or adversely affect the interest bf anyone 
holding any instrument of authorization from the Com¬ 
mission and; 

(c) Because there were at that time no other appli¬ 
cations pending before the Commission requesting the 
use of the frequency applied for by KSEI and; 

(d) The Commission had no notice or knowledge of 
any application filed with the Supervisor ofl Radio of 
the Seventh Radio District requesting the use of the 
same frequency. 

The basis of the above mentioned protest] and sup¬ 
plemental protest filed by appellant (KFPY) is that 
appellant had filed an application for modi^cation of 
license and construction permit with the Supervisor 
of the Seventh Radio District on June 1932, or 
three days before the granting of the permit to KSEI, 
but as previously pointed out this application of ap¬ 
pellant was not received by the Commission until June 
13, 1932, or three days after the issuance of the per¬ 
mit to KSEI. 


An Analysis of and a Reply to the Argument Made 

in Appellant’s Brief. 

The appellant (KFPY) in its brief admits under 
Point I thereof the existence of the rules arid practice 
which precluded it from asserting any claiih or right 
before the Commission. The argument under this 
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point may be confined to a statement found on Page 
19 of appellant’s brief wherein it is said in the first 
paragraph on said page: “The Commission’s present 
system with reference to the filing of all kinds of ap¬ 
plications could very easily be changed so as to elim¬ 
inate any such question as the one in this case”. The 
appellant then suggests that all applications should be 
filed with the Radio Division of the Department of 
Commerce in Washington, D. C., and that no hardship 

could result to the Commission if the Court should 

% 

disregard the rules of practice upon which the case 
was decided by the Commission, and on this basis ap¬ 
pellant urges that the Court should reverse the Com¬ 
mission. Under Section 4 of the Radio Act as 
amended, the Commission is authorized to make such 
regulations not inconsistent with law as it may deem 
necessary. The Rules and Regulations which the ap¬ 
pellant complains of were made pursuant to this au¬ 
thority. The appellant has not pointed out any rule 
or regulation of the Commission which is inconsistent 
with law. The appellant’s only contention is that it 
would be more desirable for appellant in this particu¬ 
lar case if the rules were different. Obviously this ar¬ 
gument if carried to its logical conclusion would re¬ 
sult in a different set of rules and regulations for each 
applicant or licensee. It has been found necessary 
for all bodies, either legislative, judicial or administra¬ 
tive, to make rules and regulations, and such rules and 
regulations have uniformly been adhered to by all 
persons having business before such bodies, not be¬ 
cause each individual felt that the rules and regula¬ 
tions were most suitable to his particular case, but 
because each one has recognized the necessity for uni¬ 
formity in order that governmental agencies may prop- 




erly and promptly function. Appellant cannot com¬ 
plain because the “Buies and Begulations of the Fed¬ 
eral Radio Commission ” were not made with a view 

i 

to his particular situation. Appellant has |held a li¬ 
cense under the Radio Commission since the organiza¬ 
tion of the Commission, and it is bound to know the 
Regulations of the Commission and to act in accor¬ 
dance therewith. Its only complaint here jis that it 
failed to act as promptly as it should have kcted. 

It appears from a consideration of the Regulations 
of the Commission, and also the Radio Act a^ amended, 
that the Commission acted within its discretion when 
it granted the construction permit to KSEI on June 
10, 1932, and also when it granted the modification of 
license to KSEI on June 24, 1932. 

Appellant under Point II of its brief contends that 
the action of the Commission was contrary to its own 
Rules and Regulations and that appellant was thereby 
prejudiced in its procedural rights before! the Com¬ 
mission. Appellant says that no question was raised 
by the Commission as to the form of its application or 
the manner of its execution. But that question was not 
before the Commission at the time it denied the appli¬ 
cation of appellant filed on June 13, 1932. j The only 
question before the Commission at that moment was 
whether that application could be accepted for any 
consideration in view of the provisions of Paragraph 
49 of the Rules and Regulations of the Commission. 
From an examination of the records the Commission 
necessarily found that appellant already h^d an ap¬ 
plication pending and undecided and that tfie applica¬ 
tion of June 13,1932 was inconsistent with and in con- 

i 

flict with the prior application of April 6, 1932. The 
form of the application of June 13,1932, was therefore 
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immaterial and it was not passed upon by the Com¬ 
mission. In fact under Paragraph 49 of Regulations, 
the Commission was precluded from giving any con¬ 
sideration to appellant’s application of June 13, 1932. 

Appellant further argues that its protests of June 27 
and 28 required the Commission to order a hearing 
upon the application of KSEI and that all of the grants 
to KSEI were inconsistent with Paragraph 46 of the 
Rules and Regulations of the Commission. However, 
Paragraph 46 of the Rules provides that a hearing 
shall be ordered following the filing of a protest by 
someone who is interested or adversely affected. 
Appellant at the time of filing its protests was clearly 
not adversely affected by the grant to KSEI since at 
that time the only application which it had pending 
before the Commission was an application for modifi¬ 
cation of license requesting the use of 1260 kcs. in place 
of 1340 kcs., upon which frequency it was then and is 
now licensed, and appellant did not contend in its pro¬ 
test or supplemental protest that the granting of the 
permit to KSEI would in any manner affect appel¬ 
lant’s use of 1340 kcs. or its pending application for 
the use of 1260 kcs. Appellant now contends its inter¬ 
ests are adversely affected by the grant to KSEI. This 
assertion is flatly contradicted by the records. Appel¬ 
lant had been using 1340 kcs. It had applied for the 
use of 1260 kcs. The only possible interest it could 
have in any grant to another station would be a grant 
of one of these frequency assignments. The matters 
in which appellant could be interested were known to 
the Commission, and it would not have been justified 
in disregarding the known facts and in recognizing an 
unsupported claim of interest which was at variance 
with these facts. Appellant’s claim of an interest is 
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not entitled to any consideration and should be disre¬ 
garded by the Court. Appellant’s contention that the 
Commission violated its own Rules is based on the 
proposition that the Commission failed to comply with 
certain Rules which appellant relies upon to sustain its 
position. But the fallacy of this argument is that those 
Rules were not applicable to the matters before the 
Commission; and appellant disregarded aijid ignored 
the Rules which were applicable and controlling and 
which were equally binding upon both the dommission 
and appellant. 

The appellant in its brief under Point 111 says that 
the action of the Commission was contrary to certain 
provisions of the Radio Act as amended, and was 
therefore arbitrary and capricious. In support of its 
argument under this point appellant relies upon the 
first portion of Section 11 of the Ratio Act a^ amended. 
The applicable provisions of this Section are as fol¬ 
lows : 

“If upon examination of any application for a 
station license or for the renewal or modification 
of a station license the licensing authority shall 
determine that public interest, convenience, or 
necessity would be served by the granting thereof, 
it shall authorize the issuance, renewal,! or modifi¬ 
cation, thereof in accordance with said finding. In 
the event the licensing authority upon examination 
of any such application does not reach such deci¬ 
sion with respect thereto, it shall notify the appli¬ 
cant thereof, shall fix and give notice of a time 
and place for hearing thereon, and s^iall afford 
such applicant an opportunity to be heard under 
such rules and regulations as it may prescribe.” 

Our contention is that the Commission acted in ac¬ 
cordance with these provisions of Section 11 of the act. 
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The Commission examined the application of KSEI 
and found that public interest, convenience and neces¬ 
sity would be served by the granting of the applica¬ 
tion. It thereupon acted accordingly. There was no 
necessity for a hearing. Had the Commission found 
that the application of KSEI -would not be in the pub¬ 
lic interest, convenience or necessity it would have 
been required to notify KSEI and to fix a time and 
place for hearing. Appellant has an application pend¬ 
ing before the Commission for the use of 1260 kcs. If 
the Commission determines that public interest, con¬ 
venience and necessity will be served by the granting 
of this application it will act accordingly and will not 
require a hearing to be had thereon, otherwise it will 
fix a time for a hearing. Appellant is trying to con¬ 
strue this section of the Act in such a way that the 
Commission will be compelled to give to KFPY a hear¬ 
ing on the application filed by KSEI. Before KFPY 
is entitled to a hearing on an application for the use 
of 890 kcs. it must have an application of its own pend¬ 
ing before the Commission. At the time the Commis¬ 
sion granted the use of 890 kcs. to KSEI there was only 
one application for the use of that frequency pending 
before the Commission and that was the application of 
KSEI. To uphold appellants contention it will first 
be necessary to find that appellant had an application 
pending before the Commission for the use of 890 kcs. 
at the time the Commission examined and acted upon 
the application of KSEI. In view of the facts dis¬ 
closed by the record such a finding can not be made. 
Appellant’s argument is highly involved but it begs 
the entire question and its premise is based upon the 
desired conclusion. 


13 


Appellant in Point IV of its brief, contend^ that the 
action of the Commission invades the “due process” 
clause of the United States Constitution. Appellant’s 
argument is based upon the contention that it was not 
given notice and an opportunity to be hearth There 
can be no merit in this contention unless it was the 
duty of the Commission to seek out the appellant, to 
advise it of the application of KSEI, and. to inquire if 
appellant desired to be heard. In the instapt case the 
only thing which can be complained of by! appellant 
is that it (appellant) failed to comply with the Rules 
and Regulations of the Commission. Had itj complied 
with the Rules and Regulations of the Commission it 
would have been entitled to a hearing under the Rules 
and Regulations themselves. The argument of the 
appellant may be paraphrased as follows: Evjen though 
we failed to comply with the Rules and Regulations 
which are enacted by the Commission for thje purpose 
of enabling us to be heard on any matter in which we 
are interested, still the Commission violates our Con¬ 
stitutional rights if by its observance of these Rules 
and Regulations it refuses to undo all that has been 
done in conformity with these Rules, and refuses to 
reopen the matter for the purpose of giving hs a hear¬ 
ing. There is no doubt that due process of law re¬ 
quires a reasonable notice and an opportunity to be 
heard. That does not mean, however, that one may 
sleep upon his rights, and then upset all tha‘: has been 
done while he sleeps so that he may have a hearing 
which would have been accorded him at the outset had he 
been more vigilant. Appellant’s only complaint can be 
that it did not file its application with the Commission 
prior to the action which was taken on June 10 on the 
application of KSEI. That principally isj the only 
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basis for appellant’s complaint that its constitutional 
rights have been denied. Neither the Commission nor 
KSEI are attempting to uphold an action which in¬ 
vades the Constitutional rights of appellant. Appel¬ 
lant did not invoke any constitutional grounds before 
the Commission and it now raises this point for the 
first time in this Court. The long established practice 
of all appellate tribunals is that no question can be 
raised on appeal which was not presented to the lower 
tribunal for a ruling. 

In its brief under Point V appellant urges that the 
action of the Commission was contrary to public in¬ 
terest, convenience and necessity. It assumes in its 
argument on this point that it had on file with the 
Commission a valid application for the use of 890 kcs. 
at the time the Commission acted upon the applica¬ 
tion of KSEI. Unless this premise be conceded there 
is no foundation for the argument made under Point V 
of appellant’s brief. We deem it unnecessary to again 
point out that appellant did not have on file with the 
Commission an application for the use of 890 kcs. at 
the time the Commission granted the application of 
KSEI. At that time the only application of appellant 
on file with the Commission was one requesting the 
use of frequency 1260 kcs. The argument on this 
point is also coupled with a plea for a reallocation of 
frequencies which appellant deems would be beneficial 
to it and KGIR. KGIR attempted to intervene in this 
appeal but its notice of intervention was stricken from 
the record on motion of the Commission, which mo¬ 
tion was based upon an affirmative showing that KGIR 
was not an interested person within the meaning of 
Section 16 (c) of the Radio Act as amended. Appel¬ 
lant further contends that the action of the Commis- 



sion was equivalent to a judgment on the pleadings 
and that therefore only a question of law is, involved 
in this appeal and that question is whether the use by 
appellant of 890 kc. would serve public interest, con¬ 
venience and necessity. That of course is Reside the 
point since appellant had no application for the use 
of 890 kc. on file with the Commission at the time of 
the action complained of, and the Commission has had 
no opportunity to consider this question. 

Appellant in Point VI of its brief discusses the mo¬ 
tion of intervener to strike that portion of the “ Notice 
of Appeal’’ which contained a copy of a telegram sent 
from Pocatello, Idaho, to the Radio Commission on 
June 18, 1932, by stations KSEI, KPPY, KlGIR and 
KGKX. The basis of the motion was that the tele¬ 
gram was an offer of compromise only; that the sug¬ 
gested compromise had never been consummated; and 
that the telegram would not be admissible in| evidence 
and therefore should not be considered on an appeal 
involving a controversy between parties to the tele¬ 
gram. The court reserved its decision on this motion 
until a hearing of the case on the merits. Tfie rule is 
well settled that offers of compromise are not admis¬ 
sible in evidence, and we deem it unnecessary to enter 
into a lengthy discussion of the principle involved. 
However, vre believe the following decisions fully sup¬ 
port our contention: 

Rome Insurance Company vs. Baltimore Ware¬ 
house Company , 93 U. S. 527; 23 L. bd. 868. 

West vs. Smith , 101 U. S. 263 ; 25 L. ed. 809. 


Appellant in its brief argues that the teleg 
stituted an attempt on the part of twx> or mol 


ram con- 
ire appli¬ 


cants to effectively serve public interest, andi that the 
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action of the Commission in ignoring this telegram 
shows that the Commission acted in an unreasonable 
and arbitrary manner. That argument is unsound un¬ 
less we admit that the Commission was bound to adopt 
the suggestion contained in the telegram. The appel¬ 
lant points out that this Court has not by its decisions 
determined what should be included in the Notice of 
Appeal. Intervener, however, fails to see how the 
Court could lay down a rule which could govern the 
facts of every case. Appellant concludes its argu¬ 
ment by the assertion that it is willing to have the 
Court strike the telegram or ignore the same if it was 
improperly included in the Notice of Appeal. Appel¬ 
lant does not strongly insist that the telegram is ma¬ 
terial to the Notice of Appeal, but the intervener urges 
the court to grant its motion to strike this telegram 
from the Notice of Appeal. 

In conclusion it is respectfully submitted that the 
action which was taken by the Commission in this 
case was the only one which could have been taken on 
the facts before the Commission if the Commission 
was to act in conformity with its Rules and Regula¬ 
tions and with the Radio Act as amended. 

It is respectfully submitted therefore that the Court 
should dismiss the appeal of KFPY and affirm the 
Order and Decision of the Commission. 

Respectfully submitted, 

0. P. Soule, 

Horace L. Lohnes, 

H. L. McCormick, 

, Attorneys for Intervener. 




